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Docket No. 16845 
TWIN OAKS COMPANY, 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 
1947 
Dec. 24—Petition received and filed. Taxpayer 
notified. Fee paid. | 


Dec. 29—Copy of petition served on General Coun- 
sel. 
1948 


Feb. 3—Answer filed by General Counsel. 


Feb. 3—Request for hearing in Portland, Oregon 
filed by General Counsel. 


Feb. 6—Notice issued placing proceeding on Port- 
land, Oregon calendar. Service of an- 
swer and request made. 

Apr. 6—Hearing set 6/1/48 in Portland, Oregon. 


June 7T—Hearing had before Judge Johnson on 

& 8—merits and motion of S. R. Collins to 
withdraw as counse!—motion granted. Ap- 
pearance of Carl FE. Davidson and Ralph 
R. Bailey as counsel filed at hearing. Pe- 
titioner’s brief due 7/23/48. Respondent’s 
brief 9/3/48. Petitioner’s reply brief 
9/23/48. 


June T—Order allowing withdrawal of counsel of 
record for petitioner, entered. 
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July 23—Transcript of hearing 6/7/48 filed. 

July 23—Transeript of hearing 6/8/48 filed. 

July 28—Agreed motion for extension to 9/1/48 to 
file brief, filed by taxpayer. 7/28/48 
Granted. 

Aug. 24—Brief filed by taxpayer. Copy served 
8/25/48. 

Oct. 8—Nlotion for extension to Nov. 19, 1948 to 
file respondent’s brief and to Dec. 20, 
1948 to file petitioner’s reply brief filed 
by General Counsel. 10/18/48. Granted 

Nov. 18—Motion for extension to Nov. 29, 1948 


to file brief filed by General Counsel. 
11/19/48 Granted. 


Dec. 3—Motion for leave to file the attached reply 


brief, brief lodged filed by General Coun- 
sel. 12/6/48 Granted and Served. 


Dec. 31—Motion for extensien to 2/15/49 to file 
reply brief filed by taxpayer. Motion 
eranted. 

1949 

Feb. 11—Reply brief filed by taxpayer. Copy 
served. 


Mar. 23—Memorandum findings of fact and opinion 
rendered. Judge Johnson, Decision will 
be entered under Rule 50. Copy served. 


Apr. 19—Motion for reconsideration and for re- 
view by entire court, filed by taxpayer. 
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Apr. 19—Memorandum in support of above motion 
filed by taxpayer. 

Apr. 25—Petitioner’s motion for reconsideration is 
denied. 


Apr. 26—Order denying motion for full court re- 
view, entered. 


May 12—Respondent’s computation filed. 
May 16—Petitioner’s computation filed. 
May 18—Hearing set June 15, 1949 on settlement. 


June 15—Hearing had before Judge Kern on set- 
tlement—continued to 6/29/49. 


June 15—Order of continuance to 6/29/49 on settle- 
ment, entered. 


June 29—Hearing had before Judge Johnson on set- 
tlement—Held C. A. V. Appearance of 
John I. Condon, Jr., as counsel filed, and 
affidavit of Carl E. Davidson. 


July 12—Transcript of hearing 6/29/49 filed. 
July 18—Decision entered, Judge Johnson, Div. 10. 


Aug. 29—Motion to fix bond in the amount of 
laoilese: 


Aug. 30—Order fixing bond in the amount of 
$14,000.00 entered. 


Sept.16—Petition for review by U. 8. Court of Ap- 
peals, Ninth Cireuit, filed by taxpayer. 

Sept.16—Statement of points and affidavit of serv- 
ice by mail thereon filed by taxpayer. 


Commissioner of Internal Revenue 5) 

Sept.16—Designation of record with affidavit of 

service by mail thereon filed by taxpayer. 

Sept.21—Notice of filing petition for review with 
proof of service thereon filed. 


THE TAX COURT OF THE UNITED STATES 
Docket No. 16845 
TWIN OAKS COMPANY, 


Petitioner, 
vs. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
PE ETT OW 


The above-named petitioner hereby petitions for 
a redetermination of the deficiencies set forth by 
the Commissioner of Internal Revenue in his notice 
of deficiency (IT:90D:DLA), dated October 3, 
1947, and as a basis of its proceeding alleges as fol- 
lows: , 

1. The petitioner is a corporation with its prin- 
cipal office at 669 High Street, Mugene, Oregon. 
The returns for the periods here involved were 
filed with the Collector for the District of Oregon. 


2. The notice of deficiency (a copy of which is 
attached and marked Exhibit A) was mailed to the 
petitioner on October 3, 1947. 


3. The taxes in controversy are mcome taxes, 
declared value excess-profits taxes and excess profits 
taxes for the calendar year's 1942, 1943, and 1944, 
in the aggregate amount of $55,638.42, and ‘penal- 
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ties in the amount of $8,968.49, or a total of $64,- 
606.91, the entire amount of which is in dispute. 


4. The determination of tax set forth in the said 
notice of deficiency is based upon the following er- 
Vors: 

(a) ‘The Commissioner erred in indicating that 
conferences were held on March 28, April 9, and 
May 28, 1947, with respect to the returns of the 
petitioner, and that any statements were made with 
respect thereto. 

(b) The Commissioner erred in asserting de- 
linqueney penalties for the years 1943 and 1944. 

(c) The Commissioner erred in indicating that 
the capital stock of petitioner was owned in equal 
proportions by John J. Rogers and Louis C. 
Scharpf, and in disregarding for Federal income 
tax purposes a partnership known as Twin Oaks 
Builders Supply Co., and transactions between said 
partnership and petitioner. 

(d) The Commissioner erred in including in the 
taxable income of the petitioner income of said part- 
nership for the years 1942, 1943, and 1944. 

(e) The Commissioner erred in disallowing a 
net operating loss carry-over from the year 1941. 

(f) The Commissioner erred in computing ex- 
cess profits taxes on the net income of petitioner for 
the years 1943 and 1944, and in asserting deficien- 
cies in income taxes, declared value excess-profits 
taxes, and excess profits taxes for the vears 1942, 
1943, and 1944, in the amounts set out in Exhibit 


A, or in anv other amounts. 
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o. The facts upon which the petitioner relies as 
a basis of this proceeding are as follows: 

(a) On January 2, 1941, the stockholders of pe- 
titioner met at a special meeting duly and legally 
ealled, all of the stockholders being present, as fol- 


lows: 
John J. Rogers 472 shares 
Eva M. Scharpf 436.7 shares 
Louis C. Scharpf 30.3 Shares 
E. R. Bryson 2 shares 


Total 946.0 shares 


At this meeting the stockhelders voted to discon- 
tinue and dispose of the wholesale and retail lumber 
and building supply business of petitioner and to 
reduce its activities to those of a holding company, 
which they were authorized to do under petitioner’s 
Articles of Incorporation, retaining certain real 
estate, fixtures and equipment which might there- 
after be leased; and to change the corporate name 
of petitioner to Twin Oaks Company, and appro- 
priate resolutions were adopted authorizing the 
directors to proceed forthwith to carry out the pur- 
poses of such resolutions. 

(b) At a meeting of the Board of Directors of 
petitioner on Jannary 2, 1941, following the meet- 
ing of the stockholders, the resolutions of the stock- 
holders were acknowledged and made a part of the 
proceedings of the directors, and in addition an 
offer made by John J. Rogers, Corabelle M. Rogers, 
Louis (, Scharpf and Eva M. Scharpf to acquire 
the operating assets, and assume the Habilities of 
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petitioner was accepted, and by an appropriate res- 
olution the officers of petitioner were authorized 
and directed to execute on behalf of petitioner a 
lease covering the lands, buildings, and fixtures and 
equipment unto the purchasers for a period of one 
year. 

(c) Petitioner thereupon discontinued the busi- 
ness in which it had theretofore engaged. The pur- 
chase price of the operating assets was in due course 
paid and petitioner has no interest in the business 
or profits of the partnership known as '’win Oaks 
Builders Supply Co. which the Commissioner seeks 
to attribute to the petitioner. 

(d) Under date of October 3, 1947, the Com- 
missioner addressed notices of deficiency to John 
J. Rogers and Louis C. Scharpf wherein, among 
other things, it is stated that ‘‘It has been further 
determined, therefore, that the incomes of the busi- 
ness conducted under the name of Twin Oaks Build- 
ers Supply Co., an alleged partnership, for the 
years 1942, 1943, and 1944 which were reported in 
(YS HONEA OL ye 5 (wife of taxpayer addressed ) 

. are taxable to vou.” 

(e) The Commissioner has thereby determined 
that Twin Oaks Builders Supply Co. was a bona 
fide partnership as between John J. Rogers and 
Louis C. Scharpf, but has disallowed the partici- 
pation therein of their respective spouses, and has 
issued notices of deficiency based upon such dis- 
allowances of the interest of the respective wives. 
Under these circumstances it is believed that this 
same income of Twin Oaks Builders Supply Co., 
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by the Commissioner’s own admission, cannot be 
added to the income of this petitioner, as Com- 
missioner has done as will be seen from Exhibit 
A hereof. 


Wherefore, the petitioner prays that this Court 
may hear the proceeding and determine that there 
are no deficiencies in I*ederal income taxes, de- 
clared value excess-profits taxes, or excess profits 
taxes for the years 1942, 1943, and 1944. 

/s/ SPENCER R. COLLINS, 
Counsel for the Petitioner 


AFFIDAVIT 
State of Oregon, 
County of Lane—ss. 

John J. Rogers, being duly sworn, says that 
he is president of T'win Oaks Company, an Ore- 
gon corporation, the petitioner above-named, duly 
authorized to verify the foregoing petition; that 
he has read the foregoing petition, or had the 
same read to him, and is familiar with the state- 
ments contained therein, and that the statements 
contained therein are true except those stated to 
be upon information and belief, and that those 
he believes to be true. 

/s/ JOHN J. ROGERS, 

Subscribed and sworn to before me this 18th 
dav of December, 1947. 

[Seal] Vo WMI ERINE P. MAARTEN, 

Notary Public for Oregon 


My Commission Expires: 4/8/49. 
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EXHIBIT A 


Treasury Department 
Internal Revenue Service 
Seattle 1, Washington 


October 3, 1947 


Office of Internal Revenue Agent in Charge, 
Seattle Division, 305 A 1331 Third Avenue 
Building. 


PT :90D DEX 


Twin Oaks Company 
669 High Street 
Eugene, Oregon 


Gentlemen: 

You are advised that the determination of your 
income tax hability for the taxable years ended 
December 31, 1942, December 31, 1948, and De- 
cember 31, 1944, discloses a _ deficiency of 
$9,047.67 and that the determination of your de- 
clared value excess-profits tax liability for the 
above-mentioned years discloses a deficiency of 
$10,716.79, and that the determination of your ex- 
cess profits tax liability for the years ended De- 
cember 31, 1943, and December 31, 1944, discloses 
a deficiency of $35,873.96 and $8,968.49 in penalty, 
as shown in the statement attached. 

In accordance with the provisions of existing 
internal revenue laws, notice is hereby given of 
the deficiency or deficiencies mentioned. 

Within 90 days (not counting Saturday, Sun- 
day or a legal holiday in the District of Colum- 
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bia as the 90th day) from the date of the mail- 
ing of this letter, you may file a petition with the 
Tax Court of the United States, at its principal 
address, Washington 25, D. C., for a redetermina- 
tion of the deficiency or deficiencies. 

Should you not desire to file a petition, you 
are requested to execute the enclosed form and 
forward it to the Internal Revenue Agent in 
Charge, Seattle 1, Washington for the attention 
Oreo DAS he sigime and filne of this 
form will expedite the closing of your return(s) 
by permitting an early assessment of the deficiency 
or deficiencies, and will prevent the accumulation 
of interest, since the interest period terminates 
30 days after filing the form, or on the date assess- 
ment is made, whichever is earlier. 


Very truly yours, 


GEORGE J. SCHOENEMAN, 
Commissioner. 


nv ao eo lOCK TON, 
Internal Revenue Agent in 
Charge. 


Enclosures : 
Statement 
Form 870 

DLA :mtr 
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Statement 
IT :90D :DLA 
Twin Oaks Company 


669 High Street 
Kugene, Oregon 
Tax Liability for the Taxable Years Ended 
Deeember 31, 1942, 1943 and 1944 


Liability Assessed Deficiency Penalty 
Ineome Tax 


1940 Gee $ 1,394.61 None $ 1,394.61 
1 O43: cee rcs oc See ere 3,305.23 $184.85 3,120.38 
0445 eee ee ee 4,672.53 189.85 4,532.68 
TOtAl ta eee ces $ 9,372.87 $324.70 $ 9,047.67 
Declared Value Exeess-Profits Tax 
1942 eee ee $ 3738.11 None § 37eaal 
T0439: Gee eee 3,778.43 None 3,778.48 
eee oS ee 6,565.25 None 6,565.25 
Ota eat ee coreeeen ee ee $10,716.79 None $10,716.79 
Kixeess Profits Tax 
943) coach ae $11,311.08 None $11,311.08 $2,827.77 
LOA. ) eles Sv eater i eee 24,562.88 None 24,562.88 6,140.72 
Total eee eae. $35,873.96 None $35,973.96 $8,968.49 


In making this determination of your ineome, declared value ex- 
eess-profits, and exeess profits tax liabilities, eareful consideration has 
been given to the statements made at the eonferenees held on Mareh 28, 
April 9, and May 28, 1947. 

It has been determined that by reason of your failure to file timely 
exeess profits tax returns for the years 1943 and 1944, delinqueney 
penalties are due in the amounts shown by the following tabulation : 


see pe aae een a ee ea $2,827.77 
TSE As, sos icge eS att 8 6,140.72 
A eopy of this letter and statement has been mailed to your repre- 


sentative, Speneer R. Collins, Hugene, Oregon, in aeeordanee with the 
authority contained in the power of attorney exeeuted by you. 
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Taxable Year Ended Deeember 31, 1942 
Adjustments to Net Income 


Bre eimeamerda  CIsclOsed) Dv MeLUIN...-...2.5-.-.cceee-sceseeescecceesczercues $( 248.55) 
Unallowable deductions and additional ineome : 


COL) QUE AR OTe TaN e ONS Re Pree ares ee ee $4,703.66 
(IO) Cay OTRE SL Ohi 0 ees eae ee 591.63 
(e) Net operating loss deduetion .................. 904.83 6,200.12 


S15 LIMON GIRL SIUC aa aes eee So olla 


Explanation of Adjustments 

(a) and (b) 

You were organized under the laws of Oregon on or about August 8, 
1924, for the purpose, inter alia, of selling lumber and building mate- 
rials at retail. Your corporation income and declared value excess prof- 
its tax returns for the calendar year 1940 shows that vour stoek, whieh 
consisted of 946 shares was owned in equal proportions by John J. 
Rogers and Louis C. Seharpf. Subsequent to Deeember 31, 1940, and 
prior to January 25, 1941, your corporate name was changed from Twin 
Oaks Builders Supply Company to the Twin Oaks Company. 


On January 25, 1941, but ‘‘as of January 1, 1941,’’ John J. Rogers 
and his wife, Corabelle M. Rogers, and Louis C. Seharpf and his wife, 
Eva M. Seharpf, executed a certain written document whereby they 
purported to associate themselves together as eopartners under the 
name of Twin Oaks Builders Supply Co. for the purpose of selling 
lumber, building materials, and related lines at retail. 


In aeeordance with the terms of the document executed January 25, 
1941, vou transferred certain assets theretofore used in the conduct of 
the business for whieh you were organized, consisting of eash, trueks, 
notes and aceounts receivable, inventories, and a certain investment, to 
the Twin Oaks Builders Supply Co., the alleged partnership organized 
as of January 1, 1941. 


On January 2, 1941, your corporation and each of the above-named 
four individuals executed a certain written document, by the provisions 
of which you purported to lease to the Twin Oaks Builders Supply Co., 
the alleged partnership purportedly organized as of January 1, 1941, 
your real estate, buildings, and furniture and fixtures previously used 
in the eonduct of vour business. 


It has been determined that the transactions by which (1) a partner- 
ship purported to be organized, or formed, under the name of the 
“win Oaks Builders Supply Co.,’’ (2) vour corporation purported to 
transfer certain of its properties to the alleged partnership, and (3) 
your corporation purported to lease its real estate, buildings, and furnt- 
ture and fixtures to the alleged partnership, are without substance and 
re to be disregarded for Federal income tax purposes. Accordingly, 
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the net ineomes derived from the operation of the business condueted 
under the name of the Twin Oaks Builders Supply Co. for eaeh of the 
years 1942, 1948 and 1944 has been ineluded in your taxable income for 
each of said years. 


In eomputing vour taxable incomes for the years 1942, 19438 and 
1944 deductions tor compensation of vour officers, John J. Rogers and 
Louis C. Seharpf, president and seeretary-treasurer, respectively, have 


been allowed in the amount of $6,600.00 cach, a total of $13,200.00 for 


each year. 
Ordinary Long-Term 
Ineome Capital Gain 


1942 
Reported on Forms 1065 filed by the Twin Oaks 
Builders Supply Co. ...............-....--.--.-:-------..---- B17, 903) 0 a 
Wess Oimecia’ salaried... secs cies cecasctes Siete 13,200.00 
Long-term capital loss shown on your return.. 30.00 
Net additional imeomie....................c..:c00s-000000------5p 4,108.00 ene ings 
1948 
reported on Homms 1000..22.2 ee $42,086.52 
hess Omcers salaries... ae ce ee 13,200.00 
INCieadcitionallineome...:)20 2.2. ee $28,886.52 
1944 
imeported on Forms 1069 0...:...... 2 eee $66,002.66 $116.67 
EGS srnOmeets| Wl CiCSecces eee: $13,200.00 
WowmiriMttONs 28... 500.31 13, 700;81 
Net additional imeame............-2.. $52,802.35 $116.67 


(ec) It is held that you did not sustain a net operating loss during 
the vear 1941. Therefore, vou are not entitled to a net operating loss 
carryover, and the net operating loss deduetions claimed on your 1942 


and 1948 returns, in the amounts of $904.83 and $248.55, respeetively, — 


are disallowed. 


Computation of Tax 
Declared Value Exeess-Profits Tax Computation 


1. Net income for deelared value exeess-profits tax 
compulation adjusted 2... $5,951.57 
2. Less: 10% of $25,000.00 value of your eapital stock 


as declared for the year ended 6-30-42... ee 2,900.00 © 


3. Net ineome subjeet to deelared value excess-profits tax......$3,451.57 
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Poxtion Amount Rate Tax 
o% of declared value of 
capital stock (but not 


moore LAT Vi, 8) scssnctceceensceess- $1,250.00 6.6% $ 82.50 
SPM PAMICC ooo. ..-.scceseceecsenscaneenoe $2,201.57 13.2% 290.61 
). Total declared value excess-profits tax...........ccccccccecenecceeeeeeeee ota ll 
6. Declared value excess-profits tax previously 
pice soem .Ccomint ING. NC 2FI023..._......20c<-c:20c--00cc0cececoeo-ee None 
IE oie HCCC pe yadda deeded dc nactbevateccoca cone GC avicdll 


Income Tax Computation—Normal Tax Net Income Computation 
Net ineome for declared value excess-profits tax 


OLEH OUEST (ON) 2X6 LI SNUCe1 de $o, 901.01 
less: Declared value excess-profits tax...........--.:c--c--cccccccocececeoces 373.11 
Berinal-tas and sittax met INGOME...........-..22..5..-<--cs-csccnceseceeceeeeee- $5,578.46 


Alternative Method 


mera! tameciiid’ SUTLAN Met 1NCONIC...............20.---c<-20c-00cce0-cce-ceeeee $5,578.46 
Less: Exeess of net long-term capital gain over 

FAs RSJ OW GY LRT ENEL HL (er31) YU) Ky: a ean ee 591.63 
Ordinary net income subject to income taxe........e.eeeeeeceeeeeoeeee $4,986.83 
Beranatetas at 1% On $4,986.83. cc. ccccccecccscceestscscsnccceenceeceeaee $ 748.02 
Rie erte L9G OW $4,986, 83... cecccceccecoccecoceecceecececsaceceecocecoceececeecees $ 498.68 
Eo% of net long-term eapital gain... eee eceeeeeoee eee $ 147.91 
Pemesimmmeamne tax Mall ithaca... coc. eee. nee eee ee ee ntsnencnceeneeeceees $1,394.61 
income tax assessed, Account No. NC-41023..W0.0. eee None 
Memerevenicy 17) IWGCOME (AX. ....2..----ccc...c-.--c.--.eecnceeseeeseeseveceseerenceseee Hl, OO+F.61 


Taxable Year Ended December 31, 1948 
Adjustments to Net Income 


meeunlicome as disclosed lv Tetwi1m...............-...-.....-ccecceeeeeeeececeeees $ 73948 
Unallowable deductions and additional income: 

2) (OMG Taner ONT eee te $28,886.52 

(b) Net operating loss deduction.................- 248.55 20, ao. Or 
MM IMO COC aac cece secenc ca sccaevcnceeecedecseccccecesecereseeneasesnes 29,9400 


Explanation of Adjustments 
(a) See Item (a), 1942, above. | 
(b) See Item (¢), 1942, above. 
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Computation of Tax—Internal Revenue Code—Corpoyation 


Deelared Value Excess-Profits Tax Computation 


. Net income for declared value excess-profits 
tax computation adjusted.............-....20c-..<---.--. $2 


Less: 10% of $10,000 value of eapital stock as 


declared for the year ended 6-30-438............----.cc:2e-ceeeece- 


9,874.50 


1,000.00 


Net income subject to declared value excess-profits tax......$28,874.50 


Portion Amount Rate Tax 


5% of declared value 
of declared value of 


eapital stock (but 
noewmore than li 3)....... $ 500.00 66% $ 33.00 


ial ai ci gee 28,374.50 138.2% 3,745.43 
Total declared value excess profits tax....................ee $ 3,778.43 
Declared value excess-profits tax previously 


assessed, Account No. 420506..........................=2 eee None 
Deficiency of declared value exeess-profits tax....................$ 3,778.48 


Ineome Tax Computation 
Normal Tax Net Income Computation 


Net income for deelared value excess-profits tax 
Computation adjusted ........-..-.--2.-:::.---2: $29,874.50 


Less: Deelared value excess-profits taxX...........-2cccsscssceseseceseeens 3,778.48 
IVETE DES 0) 00 c) eee eM RBEE RSET $26,096.07 
Less: Income subject to excess profits tax..........-.sclcsceececeneees 13,484.11 
Noimil-tax and surtax net meome...........2..2...0 $12,611.96 


Normal Tax Computation 
Domestic Corporations With Normal-Tax Net Incomes 
Not Over $50,000 


Normal-tax met INCOMC..............-..-c-ccceceseoceesscae eee neenosceaeces eee 


Portion Rate Amoun 


Portion of normal-tax net 

income (not in excess 

of $0,000) and tax ..................6 9,000.00) 15%, $ 
Portion of normal-tax net income 


(in exeess of $5,000 and not in 
excess of $20,000) ; and tax.......... 7,611.96 17% 


Votal nornial taxi... eee $ 2,044.03 © 


tof Tax 


750.00 


1,294.03 
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Corporations With Surtax Net Incomes Not Over $50,000 


Portion Rate Amount of Tax 
Portion of surtax net 
income (not in excess 


Piero, 000) and tax.....-...............$12,611.96 10% & 126120 
STEVI. TOC IL 5,255 29 016 1S V6) 2 bea 5 O00 25 
Income tax assessed : 

J NEE DUINE ISN 52.1 0S SS eee 184.85 
MRE OTOMCV OL WMCOMUC CAN eto ceccccec- 250s -o-sceeccueeusesecneuseececeeesessccen. So, l2036 


Since no excess profits tax has been filed for this year, your excess 
profits net income has been determined as follows: 


Income: 
(a) Net income adjusted, as above... eeceeeeee $29,874.50 
(b) 50% of interest on borrowed capital... 0... 295116 
CIOULEDL eee See Se SS $29,903.66 
oe ac) eclared value excess profits taX........--.--eceeteesee cee Sy doves 
os REE [EUROR ATO) TOT at 6] OT CHI erry rere ee 2012523 
Computation of Exeess Profits Credit 
LEE TBI SITS OSES yc ere ae $94,600.00 
Bercnmulated carnings and profits..................ccccc.c2cccecscecccsessecees 398.67 
Beverage borrowed invested capital... 2.2. blpiad 
BR FUME (OT tno oe econ tac evevnevnsnecaveneevsvastseccsssscsnevaceeeteiaccs $95,514.06 
mxcess profits credit at 8% of $95,544.06___...... ee 7,641.12 
Excess Profits Tax Computation 
Met Cese PV OUtS Met INCOMEC........-.-.-....22-..cceccccescsecceecenen-anceneeeees $2625.23 
Mepluess: Specific exemption ....................-.-...-...... $5,000.00 
3. seess! protits Credit :.._.....-....---.-<--0--0--2 7,641.12 12,641.12 
fe Adjusted excess profits net income......................--...-..----------$13, 484.11 
Sy OnE Tre 2 a 12,135.70 
6. Less: Credit for debt retirement, 40% of $2,061.54............ 824.62 
Meecorrect excess profits tax liability.................-..-.--------es $11,311.08 
MB TOUS ee SE GS TINCME fos. 2822s awa ceca ee-ne-aceceeneccedisezcoreneeenceens None 
Me eticicCncy iM EXCESS PYOfits tAX............--.-..-------neceeeeeeeeee tenes $11,311.08 
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Taxable Year Ended December 31, 1944 
Adjustments to Net Income 


Net income as disclosed by return)... $ 559.42 
Unallowable deduetions and additional income: 

(a) Other meonie: . ene eee ee $52,302.35 

(by) lone-term eapitalieainmes * 116.67 52,419.02! 
Net income adjusted.......... 2982... $52,978.44 | 


Explanation of Adjustments 
(a) See Item (a), 1942, above. | 
(b) See Item (e), 1942, above. 
Computation of Tax 
Declared Value Excess-Profits Tax Computation 


Net income adjusted = = ee $52,978.44 | 
less: Net lone-term capital @any 2. 116.67 | 
Net income for deelared value exeess- 
profits tax computahion..... 2222... $52,861.77) 
Less: 10% of $25,000, value of capital stock as 
declared for the year ended 6-30-44... cece cee eeetee eee 2,500.00, 
Net income subject to deelared value exeess-profits tax............ $50,361.77) 
Portion Amount Rate Tax 
5% of declared value of capital stoek | 
(but notmore thats $ 1,250.00 6.6% § 82.50 
Wie Balance ce) een eee ee ad 49,111.77 13.2% 6,482.76) 
5. Total declared value excess-profits tax.........00.....ccccceeeeeeee- $ 6,565.25) 
6. Declared value exeess-profits tax assessed, 
Account: Nos 4200582 s.......0:2.:2teeese--- ee None 
7. Deficiency of declared value exeess-profits tax....2....0....2.... $ 6,565.25) 
Incone Tax Computation—Normal-Tax Net Income Computation : 
Net income for deelared value excess-profits i 
tax QQRIPULAHION ee ee ee $52,861.77) 
Add: Excess of net long-term eapital gain over | 
net short-term eaypital JOSS... 22. <sce<.cc2r ec veeessee es se nt 
Total .vi.Me oe ee $52,978.4¢ 
Less: Declared value excess-profits tax... eee —— 6,565.26 
Net. meome oc Ane ee ee $46,413.11 
Less: Adjusted exeess profits net income...................-.eeeeeeen 28,728.5% 


Normal tax and surtax net meomen..............0..-=- es 


| 
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Computation of Ineome Tax 
Alternative Method 


mormal tax and surtax net inCOME............--...-.c--c0cccc--ccceceececeecee $17,684.67 
ese ct lone-term €apitall GaI......-..-..2c..c.s0..c2--ceccececcecceceeese 116.67 
mrdinary income subject to income tax...................c.cs0e-.-0-------17, 568.00 
mvormal tax at 15% on $5,000.00__... oe ae eeeeeeececeeaeeeeeeee 8 750.00 
eisiialbacsabel (760M $I2305,00 .. -...2..-52cececcececaccneesancocecocececoess 2 136.06 
—— SPPERTSSS GEE CO RS/5i5 0) a1 5) (eas) 0s1e(0 0 pee EGR) 
me ovor het lone-term capital Qaan................ccses cesses eeeeacecees 29.17 
Bearcietn OMe sees WWANTUIG V2. sce ees ee ence ees ecc ete. 4,672.53 
Income tax assessed, Account No. 4200582... 139.55 
TSLSUETIG ICES? ICL LEY LOINS? 115 epee ee ace ee nN vee. NTIS SLR 


Since no excess profits tax return has been filed for this year, vour 
excess profits net income has been determined as follows: 


Income: 


iNet meome, adjusted, as above... cc... cence cece $52,978.44 
Less : 
(bye Net lone-term capital @wan,_................. $ 116.67 
(ce) Deelared value excess-profits tax.......... 6,565.25 6,651.92 
Be eh Mey TLC OUNC ace acct eee ected $46,296.52 


Excess Profits Tax Computation 


PPG Ces TOT OMUS Tel MICONICs. ce... <cecce2s--ecancseescnceesaecesceeenseeacases PTO, 296,02 
Css SICCHIC CXCWIPUION ..2.5. 2.2 ce cc2 sec ecceence £10,000.00 

Exeess profits credit, 8% of $94,600... 7,568.00 = 17,568.00 
Adjusted exeess profits net meome..............0....- eee $28,728.52 
UO COS VOT ATS os 2 $2 te 00 
Lor. S SOUL OTOE TAL CCT 1 SE ea 
Mertect excess Plonis tax MaDIlItv......--.--..----<.-ceccoseeeeeseeeee $24,562.88 
 TONTOUIS RECESSTNCIN, 15: ae None 
Menciency IM GNCeSS DIOl{S taX................-.......c-scsccececcccesoneees $24,562.88 


Filed T.C.U.S. December 24, 1947. 
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[Title of Tax Court and Cause. ] 
ANSWER 


Comes Now the Commissioner of Internal Rey- 
enue, by his attorney, Charles Oliphant, Chief Coun- 
sel, Bureau of Internal Revenue, and for answer 
to the petition filed herein, admits and denies as 
follows: 


1. Admits the allegations contained in para- 
eraph 1 of the petition. 


2. Admits the allegations contained in para- 
graph 2 of the petition. 


3. Admits the allegations contained in para- 
graph 3 of the petition. 


4. Denies that he erred in his determination 
as set forth in the notice of deficiency from which 
petitioner’s appeal is taken. Specifically denies 
that he erred in the manner and form alleged in 
paragraph 4(a) to (f), inelusive, of the petition. 


5d(a). For lack of sufficient knowledge or in- 
formation upon the basis of which to form a_ be- 
lief as to the truth. or falsity thereof, denies the 
allegations contained in paragraph 5(a) of the 
petition. 

(b) and (c¢). Denies the allegations contained 
in paragraph 5(b) and (¢) of the petitiom 

(d). Admits the allegations contained in para- 
graph 5(d) of the ‘petition. 

(e). Denies the allegations contained in para- 
eraph 5(e) of the petition. 


: 
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6. Denies generally and specifically each and 
every material allegation contained in the peti- 
tion not hereimabove specifically admitted, quali- 


fied or denied. 


WHEREFORE, it is prayed that the peti- 
tioner’s appeal be denied and that the Commis- 
sioner’s determinations of deficiencies and penal- 
ties be approved. 


Of Counsel: 


/s/ CHARLES OLIPHANT, 


Chief Counsel, 
Bureau of Internal 
Revenue. 


le Jel, NUSJe labs 
Division Counsel, 
JOHN H. PIGG, 
R. G. HARLESS, 
Special Attorneys, 
Bureau of Internal 
Revenue. 


Reeeived and filed T. C. U. 8. February 23, 


1948. 
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Before The Tax Court of The United States 
Docket No. 16845 
In the Matter of: 


TWIN OAKS COMPANY, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


(Met pursuant to notice) 


Before: Honorable Luther. Johnson, 
Judge. 


Appearances: 


CARL EH. DAVIDSON, ESQ., 
1525 Yeon Building, 


Portland, Oregon, 
appearing on behalf of the Petitioner. 


RALPH R. BAILEY, ESQ., 
723 Pittock Block, 


Portland, Oregon, 
appearing on behalf of the Petitioner. 


JOHN H. PIGG, ESQ., 


appearing on behalf of the Commissioner 
of Internal Revenue, Respondent. [1*] 


* Page numbering appearing at top of page of original Reporter’s 
Transcript. ; 
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PROCKIHEDINGS 


The Court: The Clerk will eall the calendar. 

The Clerk: Docket No. 16845, Twin Oaks Com- 
pany. 

Mr. Davidson: Carl E. Davidson and Ralph R. 
Bailey, for the Petitioner. 

Mr. Pigg: John H. Pigg for the Respondent. 

Mr. Davidson: J would lke to move the Court 
to withdrawal of Spencer R. Collins as counsel 
for the Petitioner, substituting my own entry, as 
well as the appearance of Mr. Bailey. 

The Court: The motion is granted. Does coun- 
sel wish to make a statement of the nature of 
the case involved? 


Opening Statement on Behalf of the Petitioner 


By Mr. Davidson: 

This involves the corporation income declared 
profits and declared excess profits asserted against 
the Twin Oaks Corporation for the vear 1942. 
The facts in the case are, briefly, these: 

Prior to January 2, 1941, a corporation by the 
name of Twin Oaks Builders Supply Company 
was in the lumber and builders’ supply business, 
with a principal place of business in Kugene, Ore- 
gon. The stock of that corporation was owned 
one half by Mr. Rogers, and the other half by, 
Mr. and Mrs. Scharpf, but out of that half owned 
by Mr. and Mrs. Scharpf, Mis. Scharpf had ac- 
quired forty-six per cent and the remainder he- 
longed to My. Scharpf, or four per cent. Now, Mr. 
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Scharpf [2] desired to have a greater interest in 
the business and insisted upon the company be- 
ing dissolved, or, rather, upon the formation of 
a partnership where he could have equal inter- 
est in the company, and Mrs. Scharpf was agree- 
able to that. So, the corporation, after due con- 
sultation between the stockholders, was retained 
as a holding company, holding certain real prop- 
erty and office equipment. Accordingly, a new 
partnership was formed under the name of Twin 
Oaks Builders Supply Company, the name of the 
corporation being changed to Twin Oaks Com- 
pany, its present name. That partnership pur- 
chased from the corporation the inventory and 
inventory values, which were cost or market, which- 
ever was the lesser; also delivery equipment at. 
book value, accounts receivable at face value, and 
took over the cash at face value. 

The Court: Was it a partnership or a corpo- 
ration which owned the assets? 

Mr. Davidson: <A corporation, Your Honor. 
partnership then entered into an agreement with 
the corporation for the rental of its property at 
£250 a month, which was the value of the rental, 
a fair rental value; the business was thereafter 
conducted in the name of the partnership. The 
corporation continued as a holding company and 
collected rental upon its assets. 

The Commissioner in this case has attacked the 
partnership, disallowing the status of both the 
wives as members [3] of the partnership. A de- 


The 
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ficiency notice was filed, and the tax was paid, on 
that basis. 

The Court: What year? 

Mr. Davidson: For the years 1942, 1943 and 
1944. The tax is really the income for 1944, but 
it mvolves the income for those three years. Not- 
withstanding that, the Respondent has determined 
that all the income shall be taxed to the corpo- 
ration for all purposes. The basis upon which the 
Respondent has made this claim is shown in the 
letter accompanying the deficiency notice, and the 
pertinent part of that letter reads as follows: ‘‘It 
has been determined that the transactions by which 
(1) a partnership purported to be organized, or 
formed, under the name of Twin Oaks Builders’ 
Supply Company, (2) your corporation purported 
to transfer certain of its properties to the alleged 
partnership and (3) your corporation purported 
to lease its real estate, buildings, furniture and 
fixtures to the alleged partnership, are without 
substance and are to be disregarded for federal 
income tax purposes. Accordingly, the net icone 
derived from the operation of the business con- 
ducted in the name of the Twin Oaks Builders’ 
Supply Company for each of the years 1942, 1943 
and 1944 has been included in your taxable income 
for each of said years.’’ It is our contention that 
these assets were purchased at fair market value, 
and that the properties of the corporation were 
leased at a fair rental value, and [4] that no trans- 
actions have been conducted by the corporation 
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so far as the sale of merchandise is concerned 
or any business, since that time; and upon that 
basis, the proper tax is to be on the members of 
the partnership. 


Opening Statement on Behalf of the Respondent 


By Mr. Pigg: 

If the court please, I think counsel has given 
the court a fair picture of the background out of 
which the controversy arises, the issue being 
whether the income derived from the business car- 
ried on under the name of the purported part- 
nership, the Twin Oaks Builders’ Supply Com- 
pany, for each of the years 1942, 1943 and 1944, 
is attributable to and should be included in the 
taxable income of this corporation, the Petitioner 
for those taxable years. 

I would like to address myself next to counsel’s 
observations insofar as they were directed to any 
determination or action of the Commissioner that 
is not directly involved in this proceeding, that is, 
to the determination or action as to which the part- 
ners, as such, were notified and by proper defi- 
ciency notice, that the partnership was not recog- 
nized for tax purposes insofar as their respective 
Wives were purported to be partners, and pro- 
posing to tax the income attributable to the wives 
under the partnership arrangement to the bus- 
bands. | 

The court has no doubt already and no doubt it 
will be observed before the close of this proceed- 
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ing, that this was an action taken by the Respond- 
ent for the purpose of [5] protecting the revenue 
in the Government’s interest. insofar as_ those 
actions were inconsistent with the determinations 
as here made, the remedy of the parties involved, 
that is, the stockholders of this Petitioner corpo- 
ration and the corresponding partnership under 
the partnership arrangement, is by way of claim 
of refund if they have paid the tax. 

Mr. Davidson has read to the court the para- 
eraph of the deficiency notice, that is, the state- 
ment which accompanied the deficiency notice, 
which contains the essence of the Commissioner’s 
determination in this ease, and, consistent with 
that determination, it is the position and ‘couten- 
tion of the Respondent that his determination here. 
should be sustained, because, as we beheve wil! be 
shown by the evidence, this purported partnership 
Was merely a tax-saving device, looking into busi- 
ness realities, whereby the Petitioner sat and seeks 
to channel its Income not only to its stockholders, 
as such, but to the members of the immediate 
family. 

Another principle upon which the Commissioner 
here relies is that, although the taxpayer may be 
allowed to choose whatever way he likes for the 
carrying on of his business, the Government is 
not required to acquiesce in the form so elected 
by the taxpayer, and it may require a look into 
the actualities, and if it is determined that the 
form that is so elected by the taxpayer is a sham 
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or lacking in reality, or fiction, the Government 
may accept or disregard the fiction [6] as best 
suits the purposes of the tax statute. 

We believe it will be further shown that the 
arrangement which will be shown in this case are 
tantamount to an anticipatory arrangement, that 
is, an anticipatory assignment of income; and it 
is our contention that any anticipatory assign- 
ment of income, through whatever form or what- 
ever guise 1t may be accomplished, that does not 
absolve the Petitioner from tax lability, on the 
further ground that the economic realities not the 
legal formalities determine the tax competeney, 
and that income is taxable to its creator or con- 
troller and not to its collector or beneficiary. 

The determination in this case 1s not predicated 
upon Section 45 of the Internal Revenue Code, 
which relates to the election as between one tax- 
able entity and another, and certain items of in- 
come and certain items of deduction im order to 
determine the true income. The determination here 
is that the alleged partnership is without sub- 
stance and should be disregarded, and therefore 
there is no taxable entity for the purpose of rec- 
ognition, or the appheation of the provisions of 
Section 45. However, I did not mean to undertake, 
if I could, to waive any provision of Section 45 
or any other section of the Code. That I couid 
not do if I attempted to. If it should appear, upon 
the conclusion of the evidence in this case, that 
Section 45 has any application, the Commissioner, 
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of course, may rely on that section if it appears 
proper, and [7] to the extent that it is proper: 
but it is certain that any such reliance would be 
in the alternative. I think that is all I have. 

Mr. Davidson: Your Honor, I have a number 
of exhibits which counsel has consented may be 
introduced without objection. 

The Court: You have a stipulation of facts? 

Mr. Davidson: We have been unable to arrive 
at a stipulation of facts. 

Mr. Pigg: Let the record show that it is not 
the result of any inability on the part of counsel 
to get along, but there just are not enough hours 
in the day, or days in the week. 

Mr. Davidson: Your Honor, counsel wishes tou 
stipulate that these exhibits may be introduced 
without further identification, and without objec- 
tion, it being understood that counsel is not bound 
by any deseriptive words in any eaption, particu- 
larly relating to any determination by the Respond- 
ent that the corporation, or heading of ‘‘partner- 
ship’? is a concession that there was a bona fide 
partnership. 

Mr. Pieg: And that extends to the word “part- 
nership’? or similar words throughout the trial, 
and we consent to its use merely for identification 
purposes. 

Mr. Davidson: We offer as Petitioner’s Ex- 
hibit 1 a statement of the balance sheets of the 
Twin Oaks Company, the corporation, for the years 
ending 1935 to 1944, inclusive, including a state- 
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ment of bookkeeping entries upon transfer of [8] 
the assets to the Twin Oaks Builders’ Supply Com- 
pany, a partnership, in January of 1941; that is, 
the balance sheet on January 1, 1941, giving effect 
to that transfer. 

The Court: In other words, what you have 
just said is contained in Petitioner’s No. 1? 

Mr. Davidson: That is right. 

The Court: It will be admitted and marked as 
Petitioner’s 1. 

(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
Ton ade) 

Mr. Davidson: We offer as Petitioner’s Exhibit 
No. 2, the income statement of the Twin Oaks Com- 
pany for the calendar years 1941 to 1944, inelu- 
Sive. 

The Court:. It will be admitted and marked as 
Petitioner’s 2. 

(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
No. 2.) 

Mr. Davidson: We offer as Petitioner suena 
statement of the income account in the sales of the 
Twin Oaks Company, then known as Twin Oaks 
Builders’ Supply Company, for the calendar vears 
1935 to 1940, inclusive. 

The Conrt: It will be admitted and marked as 
Petitioner’s 3. 

(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
No. 3.) [9] 
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Mr. Davidson: As Petitioner’s 4, we offer the 
balance sheet of the Twin Oaks Builders’ Supply 
Company, a partnership, as of January 1, 1941, 
and as of December 31 of each year, that is, 1941 
to 1944, inclusive. 

The Court: It will be admitted and marked 
as Petitioner’s 4. 

(The document referred to was marked and 
received in evidence as Petitiotter’s Exhibit 
No. 4.) 

Mr. Davidson: As Petitioner’s 5, we offer a 
statement of the income account of the Twin Oaks 
Builders’ Supply Company, a partnership, for the 
calendar years 1941 to 1944. 

The Court: It will be received and marked as 
indicated. 

(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
No. 5.) 

Mr. Davidson: As Petitioner’s 6, we offer a 
statement of the analysis of the partners’ invest- 
ment accounts of the Twin Oaks Builders’ Supply 
Company from January 1, 1941, through Decem- 
ber 31, 1944. 

The Court: It will be admitted and marked as 
Petitioner’s 6. 

(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
No. 6.) 

My. Davidson: And as Petitioner’s Exlnbit No. 
7, we offer a statement of the original capital im- 
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vestments of [10] the partners of the Twin Oaks 
Builders’ Supply Company, a partnership, at Jan- 
uary 1, 1941. 

The Court: It will be admitted and marked as 
Petitioner’s 7. 

(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
IO. Te) 

Mr. Davidson: As Petitioner’s 8, we offer a 
copy of the minutes of the special meeting of the 
stockholders of Twin Oaks Builders’ Supply Com- 
pany, which was held on January 2, 1941. 

The Court: It will be received in evidence and 
marked as Petitioner’s Exhibit No. 8. 

(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
No. 8.) 

Mr. Davidson: As Petitioner’s Exhibit "No. 9; 
we offer a copy of the minutes of the special meet- 
ing of the Board of directors of the Twin Oaks 
Builders’ Supply Company, a corporation, dated 
January 2, 1941. 

The Court: Ht will be received and marked as 
indicated. 

(The document referred to was marked and 
received in evidence as Petitioner’s Exlnbit 
Now.) 

Mr. Davidson: And as Petitioner's Exhibit No. 
10, we offer the statement of notes receivable by 
the Twin Oaks Company, a corporation, from the 
Twin Oaks Builders’ Supply [11] Company, a part- 
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nership, showing the balance on January 1, 1941; 
also the dates and amounts of the subsequent pay- 
ments of both interest and principal, with the re- 
maining balance after the making of each of the 
payments. 

The Court: It will be received and marked as 
Petitioner’s 10. 

(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
No. 10:) 

Mr, Davidson: As Petitioner’s 11, we offer a 
photostatic copy of the note dated January 2, 1941, 
made between,—from the Twin Oaks Builders’ Sup- 
ply Company, a partnership, to the Twin Oaks Com- 
pany, a corporation, in the amount of $89,378.35. 

The Court: It will be received in evidence and 
marked as Petitioner’s 11. 

(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
Mo. 11.) 

Mr. Davidson: And as Petitioner’s Exhibit 12, 
we offer a photostatic copy of a note dated Jan- 
uary 2, 1942, from the Twin Oaks Builders’ Sup- 
ply Company, a partnership, to the Twin Oaks Com- 
pany, a corporation, in the amount of $78,330.95. 
I don’t know whether I stated it was January 2, 
1942, but that is the date of it. 

The Court: It will be received and marked as 
indicated. [12] 

(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
No. 12.) 
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Mr. Davidson: It is stipulated that Petitioner's 
12 is a renewal note for Petitioner’s 11. 

The Court: Is that so stipulated? 

Mr. Pigg: We so ‘stipulated. 

The Court: It will be noted. ~ 

Mr. Davidson: As Petitioner’s Exhibit No. 18, 
we offer a photostatic copy of a note from the 
Twin Oaks Builders’ Supply Company, a partner- 
ship, to the Twin Oaks Company, a corporation, 
dated December 31, 1942, in the amount of $55,- 
296.14. Counsel stipulates that is a renewal of Pe- 
titioner’s Exhibit 12. 

The Court: Does Respondent agree, and is it 
so stipulated? 

Mr. Pigg: It is so stipulated. 

The Court: It will be noted. 

Mr. Davidson: We offer that in evidence as Pe- 
titioner’s 13. 

The Court: It will be received and marked as 
Petitioner’s 13. 

(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
les) 

Mr. Davidson: As Petitioner’s Exhibit 14, we 
offer a statement of the rentals received by the 
Twin Oaks Company [13] from the Twin Oaks 
Builders’ Supply Company, that is, received by 
Twin Oaks Company, the corporation, from Twin 
Oaks Builders’ Supply Company, the partnership, 
showing the amounts of payments bv vears, from 
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the year 1941 to 1944, inclusive, and by months 
or shorter periods thereafter. 

The Court: It will be admitted and marked as 
Petitioner’s 14. 

(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
14.) 

Mr. Davidson: As Petitioner’s 15, we offer a 
copy of the partnership agreement dated January 
1, 1941, executed on January 25, 1941, between John 
J. Rogers, Louis C. Scharpf, Eva M. Scharpf and 
Corabelle Rogers. 

The Court: It will be received and marked as 
Petitioner’s 15. 

(The Document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
15.) 

My. Davidson: As Petitioner’s 16, we offer a 
copy a supplement to the partnership agreement 
of Twin Oaks Builders’ Supply Company, which 
was executed on January 30, 1941, made as of Jan- 
uary 1, 1941, between John J. Rogers, Corabelle 
M. Rogers, Louis C. Scharpf and Eva M. Scharpf. 

The Court: It will be received and marked as 
indicated. 

(Whereupon the document referred to was 
marked and received in evidence as Petition- 
er’s Exhibit 16.) [14] 

Mr. Davidson: As Petitioner’s Exhibit 17, we 
offer a contract of lease into January 2, 1941, be- 
tween the Twin Oaks Company, the corporation, 
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as lessor and the Twin Oaks Builders Supply Com- 
pany, a partnership, as lessee, consisting John J. 
Rogers, Corabelle M. Rogers, Louis C. Scharpf and 
Eva N. Scharpf. 
The Court: It will be received and marked as 
indicated. 
(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 17.) 
Mr. Davidson: As Petitioner’s 18, we offer a 
transcript of the stock record book of the Twin 
Oaks Company, a corporation, reflecting stock is- 
sued prior to January 1, 1941, issued and outstand- 
ing to January 1, 1945. 
The Court: It will be received and marked as 
Petitioner’s 18. 
(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 18.) 
Mr. Davidson: <As Petitioner’s 19, we offer a 
copy of an assumed business name certificate filed 
by John J. Rogers, L. C. Scharpf, Corabelle M. 
Rogers and Eva N. Scharpf, dated January 2, 
1941. And it is stipulated, I understand, it was 
filed in the County records of Lane County, Ore- 
gon. 
The Court: Is it stipulated ? 
Wie Pace: Yes, [lat 
The Court: What was the date it was filed ? 
Mr. Davidson: I will see. 
The Court: Is that Exhibit 19? 
Mr. Davidson: Yes. It is stipulated between 
counsel that this certificate was filed in the county 
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records of Lane County, Oregon, on January 18, 
1941. 
Mie Pies; It is so stipulated. 
The Court: It will be received as designated. 
(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 19.) 
Mr. Davidson: As Petitioner’s Exhibit 20, an 
official statement showing officially recorded Build- 
ing Permits for the years 1914 to 1947, inclusive. 
The Court: It will be received and marked as 
indicated. 
(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 20.) 
Mr. Davidson: As Petitioner’s 21, we submit a 
copy of the notification by John J. Rogers, L. C. 
Scharpf, Eva N. Scharpf and Corabelle M. Rogers 
to the First National Bank of Eugene, Oregon, con- 
stituting a continuing ability to carry on banking 
transactions, being dated January 27, 1944. 
The Court: It will be received in evidence and 
marked as indicated. 
(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 21.) 
My. Davidson: <As Petitioner’s 22, we submit a 
statement carrying the opening journal entries on 
January 1, 1941, of the books of the Twin Oaks 
Builders Supply Company, a partnership. 
The Court: It will be received in evidence and 


mmarked as Petitioner’s 22. 


(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 22.) 
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Mr. Davidson: ‘That is all the exhibits I have to 
offer at this time. 

The Court: You may proceed with the testi- 
mony 

Mr. Davidson: I would like to call Mr. L. C. 
Scharpf. - 
Whereupon, 


LOUIS C. SCHARPE 


called as a witness for and on behalf of the Peti- 
tioner's, having been first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 

By Mr. Davidson: 

Q. Will you state your name? 

A. Louis C. Scharpf. 

Q.. Where do you reside, Mr. Scharpf ? 

A. Eugene, Oregon. 

Q. Are you connected with the Twin Oaks Com- 
pany, the Petitioner in this case? [17] 

A. Yes, I am. 

Q. Are you connected with the Twin Oaks Build- 
ers Supply Company, a partnership ? A. Yes. 

Q. What is vour position in the Twin Oaks 
Company, a corporation? 
I am seeretary-treasurer. 
Are you a stockholder of that corporation ? 
Yes. 
What number of shares of stock do vou own? 
Well, thirty six and three tenths shares. 


>O>O> 
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Q. What percentage of the total issued and out- 
standing stock is that? 

A. It is a little less than four per cent. 

Q. What is your position in the Twin Oaks 
Builders Supply Company, a partnership ? 

A. I own one fourth interest. 

Q. The other partners in the partnership are 
who ? 

A. John J. Rogers, Eva M. Scharpf and Cora- 
belle N. Rogers. 

Q. Eva M. Scharpf is vour wife? 

A. Yes. 

Q. And Corabelle N. Rogers is the wife of My. 
Rogers? A. Yes. 

Q. When did you first become connected with 
the [18] corporation now known as the Twin Oaks 
Company ? A. 1926. 

Q. What was the name of the corporation at that 
time? 

A. It was Twin Oaks Lumber Company. 

Q. In what manner did you first become con- 
nected with that company ? 

A. Mrs. Scharpf bought a large majority of the 
stock from a fellow by the name of Vick Anderson, 
and I bought one share at the time, which was a 
half interest in the lumber company. 

Q. The purchases by von and Ars. Scharpf were 
a half interest in the limber company ? 

A. Yes. 
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Q. You bought one share, and she bought the 
balance ? Al Vest 

Q. Did Mrs. Scharpf have separate funds of her 
own With which to buy the stock? A. Yes. 

Q. How did she get it? 

A. She inherited a little fortune from her 
mother. 

Q. And did all the money that she put into the 
stock purchase come from her separate funds? 

A. That is right. 

Q. When was the name of the corporation 
changed from Twin Oaks Lumber Company? [19] 

A. That was probably about 1929 or 1930. It was 
at the time we took on the agency for the Roebling 
Wire Rope Company, and they would not sell us 
any wire rope as long as we had the name ‘‘lumber’’ 
connected with the company. 

Q. When was the name changed? 

A, About 1929 or 1930, I don’t remember ex- 
actly. 

Q@. And what was the name changed to? 

A. We changed it to ‘‘Twin Oaks Builders Sup- 
ply Company.’ 

Q. And when was it changed again? 

A. It was changed again on January 1, 1941, 
when we formed the partnership and used the cor- 
poration as a holding company. 

Q. Whose idea was it to form the partnership? 

A. It wes nomeidea. 

@. Why did vou want to form the partnership ? 
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A. Well, I was a very minor stockholder in the 
corporation, holding less than four per cent of the 
stock, and I finally became rather discouraged about 
having such a minor interest in the company, and 
finally proposed to Mr. Rogers that we form a part- 
nership in which I wanted a one fourth interest, and 
to buy out the assets of the Twin Oaks Builders 
Supply Company, a corporation. 

Q. Did Mx. Rogers agree to that proposition ? 

A. Well, not for a long time. We argued about it 
for a year or more, and finally he came back with 
a proposal that [20] he would want to retain the 
corporation as a holding company for the real es- 
tame; 

The Court: For what? 

The Witness: For the real estate; and that he 
was agreeable to forming a partnership to operate 
the business, selling the merchandise, and so on. 

Mr. Davidson: Was that satisfactory to you? 

The Witness: Well, it was finally agreed on, on 
a compromise; that was the gist of it, and we formed — 
the partnership with the four of us, each having an 
equal interest. 

The Cowt: What was the interest of each of the 
four of you? 

The Witness: One fourth interest. 

The Court: <All equal owners? 

The Witness: Yes. My first idea was that it 
would be Mrs. Scharpf one fourth, myself one 
fourth and Mr. Rogers one half, and then after he 


42 Twin Oaks Company vs. 


(Testimony of Louis C. Scharpf.) 

made the suggestion that his wife come in as one 
of the partners, we agreed to that; and I agreed 
to the idea to have the corporation to stand as a 
corporation. Jt was as early as 1938 or 1939 that 
we were talking about the proposition. At that time 
the State Highway Commission was talking about 
surveys through our property, and in 1940 they 
made a survey right through our property, right 
through one corner of it, and also through our prop- 
erty at Cottage Grove. So I thought it was all right, 
that the [21] corporation wouldn’t have much any- 
way, and that it would wind up in a short time. I 
thought the Highway Department was going to take 
our property, anyway, so it was all right to leave 
that in the corporation. 

@. How were the assets acquired from the cor- 
poration ? A. How were they acquired? 

Q. How did the partnership acquire the assets 
of the corporation ? 

A. The four partners put in two thousand dol- 
lars apiece making a total of eight thousand dollars 
capital, and then we gave a note for the balance, 
which amounted to, I think, eighty nine thousand 
and some odd dollars. | 

The Court: When you say ‘‘we,’’ do you mean 
all the four partners ? 

‘The Witness: It was a note signed by the Twin 
Oaks Builders Supply Company, the partnership, 
and of course all the partners were liable on it, so 
far as that goes. 
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Ome cea, Va Davidson): I hand you .Petition- 
er’s Exhibit No. 11, and I will ask you if that is the 
note that was given for the initial payment, 
of the note (hands document to witness). 

A. That is the one, yes. 

Q. What assets did the partnership take over 


a copy 


from the corporation ? 

A. Well, they took over all the assets except the 
real [22] estate and the furniture and the fixtures. 
In other words, they took over the assets, such as 
the stock of merchandise, the book accounts, the 
trucks, the cash on hand, the cash in the bank, and 
assumed the accounts payable and all the debts of 
the corporation. 

Q. At what price did the partnership take over 
the inventory? 

A. It was taken over at our usual manner of 
inventory, at cost o1 market. 

Q. Whichever was the lower? 

A. That is right. 

Q. Did vou consider that was a fair price for the 


inventory at the time? A. Yes. 
Q. At what price did you take over the trucks? 
A. At the book value. 
Q. Did you consider that a fair price? 
2 ONES, 
Q. At what price did you take over the accounts 


receivable of the corporation ? 
A. One hundred cents on the dollar. 
Q. Did you consider that a fair price? 
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A. I figured that was more than a fair price. 

Q. What are the physical characteristics of the 
real property that the corporation was occupying? 
In other words, [23] what did it consist of? 

A. Well, it was a lumber shed and a warehouse, 
with a vacant lot in Eugene. It was a small lumber 
shed in Junction City, and a store building there 
which we rented; in Cottage Grove it was a ware- 
house and two vacant lots, in which at one time we 
operated a store. 

@. <At the time of the purchase the Cottage 


Grove store was vacant? A. That is right. 
@. Did the partnership acquire the right to oe¢- 
eupy the Cottage Grove property? A. Yes. 
@. Did they acquire the right to oecupy the Eu- 
gene property ? A. Yes. 


Q. And the Junction City property? 

A. Yes. 

Q. You say the Junction City property was not 
owned by the corporation but rented by the cor- 
poration ? 

A. Well, the main building, the conerete build- 


ing that we had the store in, that was owned by a 


Mrs. Cook, and we had it leased from her. 
@. What did the partnership do with the lease? 
A. They carried it on. 
@. Did the partnership thereafter pay the rent? 
A. Yes. 
@. What did the balance of the Junction City 
property consist of ? 
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A. It consisted of several lots in back of the 
store, on which there was a one-story lumber shed. 
A one-story lumber shed ? AD FY 6s. 
Was there a large investment there? 

No. 

About how much ? 

Several thousand dollais. 

What do vou mean by ‘‘several’’? 

How is that? 

What do you mean bv ‘‘several’’? 

Well, [ am guessing at it, I would say about 


POrOrO POO 


three thousand dollars, maybe. 
Q. And the Cottage Grove property was vacant 


at that time? “A Ys. 
Q. Now, what rental did the partnership agree 
to pay to the Corporation ? A. $250 a month. 


Q. Did you consider that a fair rental? 

A. Yes. 

Q. Now, taking over these assets, in whose name 
was the [25] merchandise purchased ? 

A. It was purchased in the name of the Twin 
Oaks Builders Supply Company, the partnership. 

Q. In whose name were the sales made? 

A. ‘The same, Twin Oaks Builders Supply Com- 
pany, the partnership. 

Q. Did the Twin Oaks Builders Supply Com- 


pany have the hank account? ome: 
Q. The partnership, that is? An Ves 


Q@. Did the corporation have a bank account? 
A. Yes. 
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Q. Were the funds to pay the liabilities of the 
partnership drawn from its bank account? 

Eee Lnab is) Fig lit: 

Q. Did the corporation pay any of the operat- 
ing expenses? ‘That is, operating expenses of the 
partnership ? AS Nowsine 

Q. Did the partnership register with the various 
governmental authorities as an employing entity ? 

A. ‘Yes, it did. 

@. What did the merchandise consist of ? 

A. he merchandise is lumber, coal, explosives, 
hardware, paint, roofing, nails, plaster, lime, ce- 
ment; anything [26] that is used for the building 
game. 

The Court: What was the aggregate value of 
this real estate that the corporation retained title 
to? — 

The Witness: Of the real estate? 

The Court: Yes; what was its aggregate value? 

The Witness: Well, as I remember, the book 
value was about $37,000. 

The Court: How did that compare with the mer- 
chandise that the partnership took over. 

The Witness: I would say the merchandise 
would be larger than that. 

The Court: Larger? 

The Witness: Yes. 

The Court: Much larger? 

The Witness: Well, I don’t remember that. 

Q. (By Mr. Davidson): I hand you Petition- 
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er’s 22, received in evidence Mr. Scharpf, and ask 
you if you ean tell from that as to the value of the 
purchase price at which the inventory was taken 
over (hands document to witness). 

A, You want the total? 

Q. Just the merchandise? 

A. The merchandise? 

Q. Yes. A. $70,892.48. [27] 

Q. Mr. Scharpf, [ hand vou a document marked 
for the purpose of identification as Petitioner's 23, 
will you identifv that? 

(The document referred to was marked as 
Petitioner's Exhibit No. 23 for identification.) 

A. It is our notice of engaging in a hazardous 
occupation by the Twin Oaks Builders Supply Com- 
pany, as filed with the State Industrial Accident 
Commission. 

Q. With whom was that filed ? 

A. It was filed on behalf of the Twin Oaks 
Builders Supply Company, naming the partners, 
Louis C. Seharpf, Eva M. Scharpf, Corabelle A. 
Rogers and John C. Rogers as partners. It was 
filed with the State Industrial Accident Commis- 
sion. 

Q. Will vou state whether that was signed by 
vou and approximately the date it was dated? 

A. On January 16, it was signed bv the Twin 
Oaks Builders Supply Company, L. C. Scharpf, 
partner. 

@. Have you continued to carry the Industrial 
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Accident Commission insurance with the State of 


Oregon? A. Yes. 
@. Have you carried it in the name of the part- 
nership ? A. Yes. 


Mr. Davidson: I offer that in evidence. 

Mr. Pigg: No objection. 

The Court: It will be received and marked 
as [28] Petitioner’s 23. 

(The document referred to, heretofore 
marked as Petitioner’s Exhibit 23 for identi- 
fication, was received in evidence as Petitioner’s 
Exhibit 23.) 

My. Davidson: I would like to have another one 
marked here. 

The Clerk: Petitioner’s 24 for identification. 

(The document referred to was marked as 
Petitioner’s Exhibit No. 24 for identification.) 

@. (By Mr. Davidson): Mr. Scharpf, I hand 
vou a letter which has been marked for identifica- 
tion as Petitioner’s 24, will you tell me what that 
is (hands document to witness) ? 

A. That is a letter from the State Unemploy- 
ment Compensation Commission at Salem, saying 
that our registration for unemployment compensa- 
tion had been received and filed. 

@. And upon whose behalf was that registration 
made? 

A. That was made on behalf of the Twin Oaks 
Builders Supply Company. 

@. The partnership? 
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A. ‘The partnership, yes. 

The Court: What is the date of the letter? 

Mr. Davidson: The letter is dated January 23, 
1941. I would like to offer that in evidence. 

The Court: Is there any objection? [29] 

Mie Piss: No objection. 

The Court: It will be received and marked as 
Petitioner’s 24. 

(The document referred to, heretofore 
marked as Petitioner’s Exhibit 24 for identi- 
fication, was received in evidence as Petition- 
er’s Exhibit 24.) 

My. Davidson: And I have another one here, 
also, which I would like to have the Clerk mark. 

The Clerk: Petitioner’s 25 for identification. 

(The document referred to was marked as 
Petitioner’s Exhibit No. 25 for identification. ) 

O™ Cox May Davidson): Sir Scharpf, I hand 
you a document which has been marked for identi- 
fication as Petitioner’s 25. Will vou tell me what 
that is (hands document to witness) ? 

A. This is a notice of employer’s identification 
number issued by the Treasury Department, Bureau 
of Internal Revenue, of the Twin Oaks builders 
Supply Company, a partnership, with the owners 
named as John J. Rogers, Corabelle N. Rogers, 
Louis C. Scharpf and Eva M. Scharpf, using the 
trade name of Twin Oaks Builders Supply Com- 
pany, a partnership. 

Q. By whom was that issued ? 
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A. That was issued by the Treasury Department, 
Internal Revenue Service. 

Mr. Davidson: I offer that. [30] 

The Court: Is there any objection? 

Mr. Pigg: No objection. 

The Court: It will be admitted and marked as 
Petitioner’s 25. 

(The document referred to, heretofore 
marked as Petitioner’s Exhibit No. 25 for iden- 
tification, was received in evidence as Petition- 
er’s Exhibit No. 25.) 

Mx. Davidson: May I also have this identified ? 

The Clerk: Petitioner’s 26 for identification. 

(The document referred to was marked as 
Petitioner’s Exhibit No. 26 for identification. ) 

Q. (By Mr. Davidson): Mr. Scharpf, I hand 
you a group of documents, which I pinned together 
and had marked for identification as Petitioner's 
26. Will you identify those, please (hands docu- 
ments to witness) ? 

A. These are all the emplovers contributions, or 
contribution reports issued by the State Unemploy- 
ment Compensation Commission at Salem, Oregon. 

(). Would vou say by whom these reports were 
made ? 

A. This one was made by the Twin Oaks Build- 
ers Supply Company. 

Q. Are there any made by the Twin Oaks Com- 
pany? 
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A. Yes, there are; this one here is Twin Oaks 
Company (indicating). [81] 

Q. Do these cover the period of 1941? 

A. Yes; they are all 1941. 

Mr. Davidson: I will offer that in evidence. 

My. Pigg: No objection. 

The Court: Are they all in one document, brad- 
ded together? 

My. Davidson: Yes, they are firmly bradded to- 
gether. 

The Court: AU right. 

Mr. Davidson: I will offer this. 

Mr. Pigg: No objection. 

The Court: It will be received as Petitioner’s 
26. 

(The document referred to, heretofore 
marked as Petitioner’s Exhibit No. 26 for iden- 
tification, was received in evidence as Petition- 
er’s Exhibit No. 26.) 

Q. (By Mi. Davidson): Did the corporation 
and the partnership make separate reports of their 
payrolls for the purpose of employment taxes? 

The Court: When? 

@. (By Mi. Davidson): For the year 1941? 

A. Yes. 

Q. And for subsequent years? Be GS, 

Q. Were any of the operating personnel of the 
partnership carried on the payroll of the corpora- 
mon? [32] 
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A. Mr. Rogers and I were on the payroll in 
1941, of the corporation. 

Q. What was your salary? 

A. Fifty dollars a month. 


Q. Hach? A. Yes; Mr. Rogers and I. 

Q. Did the corporation have any other em- 
ployees ? A. No. 

Q. At any time? A. No. 

Q. From 1941 to 1944? A. No. 


(The document referred to was marked as 
Petitioner’s Exhibit No. 27 for identification.) 

Q. (By Mr. Davidson): J hand you a docu- 
ment which has been marked for identification as 
Petitioner’s 27 (hands document to witness) ; will 
you tell me what that is? 

A. That is the 1942 and 1943 tax receipt from 
Lane County for the Twin Oaks Builders Supply 
Company, the partnership, personal property. 

Q. What did this tax receipt cover? 

A. That would cover the stock of merchandise. 

Mr. Davidson: I will offer that. 

Mr. Pigg: No objection. [33] 

The Court: Jt will be admitted as Petitioner’s 
ie 

(The document referred to, heretofore 
marked as Petitioner’s Exhibit No. 27 for iden- 
tification, was received in evidence as Petition- 
er’s Exhibit No. 27.) 

Mr. Davidson: J would like to have this marked, 
also. (Indicating document. ) 

The Clerk: Petitioner’s 28 for identification. 


a 
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(The document referred to was marked as 
Petitioner’s Iixhibit No. 28 for identification.) 

Q. (By Mr. Davidson): I hand you a docu- 
ment which has been marked for identification as 
Petitioner’s 28 (hands document to witness). Can 
you tell me what that is? 

A. Well, this is an average demutrage agree- 
TTI 

The Court: A what? 

The Witness: An average demurrage agree- 
ment; demurrage for freight cars issued by the 
S. P. & 8. Railroad Company. 

The Court: Under what date? 

The Witness: It is dated April 22, 1942. 

Q. (By Mr. Davidson): In whose name? 

A. It was to be effective in 1941. 

Q. In whose name? 

A. It was signed by the Twin Oaks Builders 
Supply [84] Company, L. C. Scharpf, partner. 

Mr. Davidson: I will offer that. 

Mr. Pigg: No objection. 

The Court: It will be admitted and received in 
evidence and marked as Petitioner’s 28. 

(The document referred to, heretofore 
marked as Petitioner’s Exhibit No. 28, for iden- 
tification, was received in evidence as Petition- 
er’s Exhibit No. 28.) 

Mi. Davidson: Your Honor, we have a Mr. 
Sweet, whose familv lives some distance from here, 
and he is very much concerned with the flood, and 
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Respondent’s counsel has indicated he has no ob- 
jection to my putting him on out of order, at this 
time, in order to accommodate Mr. Sweet. 

Mr. Pigg: No objection. 

Mr. Davidson: Mr. Scharpf, will you leave the 
stand for a few moments, while Myr. Sweet testifies ? 

The Witness: Surely. 

(Witness excused.) 

Mr. Davidson: Mr. Sweet. 

Whereupon, 


C. B. SWEET 


called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination [35] 

By Mr. Davidson: 

Q. Will you state your name? 

A. C. B. Sweet. 

@. What is your business or occupation ? 

A. I am division manager for the Long-Bell 
Lumber Company. 

Q. What particular division is under your 
charge? A. The retail department. 

Q. How long have you been with the Long-Bell 
Lumber Company ? Approximately 26 years. 

Q. And in what departments ? 

A. 24 years in the retail department. 

Q. Does the Long-Bell Lumber Company oper- 
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ate retail lumber yards in Oregon? A. Yes. 

Q. And does the Long-Bell Lumber Company op- 
erate a retail lumber yard in Eugene, Oregon? 

me eS, } 

Q. And where is that yard located with refer- 
ence to the yard of the Twin Oaks Builders Supply 
Company ? 

A. It is on the adjoining plot on High Street. 

Q. What would vou say as to how the Long-Bell 
yard compares in rental value with the Twin Oaks 
yard? 

A. Iwould say they are very comparable. [86] 

Q. And does the Long-Bell Lumber Company 
own that yard? A. Not the real estate, No sir. 

Q. Does it rent the real estate? 

A. It leases it. 

Q. When was that lease entered into. 

A. Oh, as near as I can remember, it was about 
1944; possibly 1943; but I am not just sure about 
A: 


@. 1948 or 1944? A. Yes. 

Q. What is the amount of the rental provided 
for in that lease? A. $300. 

Q@. Per month? A. Yes. 

@. Who pays the taxes on the property? 

A. The owner. 

Q. Who pays the insurance on the property ? 

A. The owner. 

Q. Who maintains the buildings? 


A. The owner maintains the foundations, and 
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we maintain the balance of it, other than the paint- 
ing. The owner paints the building. 

Q. Have you had any experience, Mr. Sweet, in 
the purchase of inventory of a going retail yard? 

A. Yes. 

Q. And did you so purchase the yard which you 
operate in Hugene? WN, NOS. 

Q. Will you state upon what basis such inven- 
tory is usually purchased ? 

A. We normally purchase it on the basis of cost 
or market, whichever is the lower. 

Q. Is that the manner of inventorving in the 
retail yard? A. Yes 

@. And did you inventory the Eugene yard that 
you purchased that way? A. Yes. 

Mr. Davidson: You may cross examine. 

The Court: Did the witness testify to the rental 
in this particular case? 

Mr. Davidson: He testified, Your Honor, that 
the Twin Oaks Builders Supply Company yard was 
comparable in rental value to that which the Long- 
Bell Lumber Company occupies. He testified he is 
not an expert on rental, but that the property which 
he has rented was at $300 a month. 

The Court: And they are about the same. 

Ni. Davidson: That is right. 

The Court: You may cross examine. [38] 


Cross-Examination 
By Mr. Pigg: 
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Q. Where is this lumber yard of the Long-Bell 
Lumber Company? In Eugene? . 

A. Where is it? 

Q. Yes. 

A. It is on High Street, 555 High Street; it is 
in the next block from the Twin Oaks Yard. 

Q. What is the size of it in terms of square feet 
or lots, and so forth? 

A. Of the Long-Bell Lumber Company yard? 

Q. Yes; and as compared with the Twin Oak 
yard. 

A. Well, I don’t know how many lots are in- 
volved. It is a rather irregular piece of ground 
and runs a block in one direction, but it is very 
shallow in depth, rather pie shape; it is narrower 
at one end than at the other. 

@. You are referring to the Long-Bell property ? 

Ney OS: 

Q. Do you know how many lots were involved 
or were owned by the Twin Oaks Builders Supply 
Company on Januarv 1, 1941? 

A. I have not the foggiest idea. 

Q. Do vou know the size and type of the build- 
ings that were on there in January of 1941? 

A. No;I had seen them, but I had paid no par- 
ticular [39] attention to them; we were not in Eu- 
gene at that time. 

Q. Had you in 1941, or at any other time, made 
any examination of the Twin Oaks Builders Supply 
Company for the purpose of comparing that prop- 
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erty with the properties that you have described as 
belonging to the Long-Bell Company ? 

Ee No) Sir: 

Q. For the pwposes of rental or otherwise ? 

A. No sir. 

@. Do you have any information or knowledge 
as to what the fair market value of the properties, 
—rental of the properties of real estate that be- 
longed to the Twin Oaks Builders Supply Company 
in 1941, was? AL Nose 

Q. Do you have any idea what the fair market 
value or rental value of the property was at that 
time ? A. No sir. 

Q. Did the Twin Oaks Company own any of the 
buildings or own all of the buildings, such as lum- 
ber sheds and facilities in 1941, in January, in Cot- 
tage Grove? 

A. I would not have any idea what their hold- 
ings were. ) 


Q. Does Long-Bell? A. Long-Bell? 

Q. Yes. A. No sir. 

Q. Don’t they own certain facilities or build- 
ings in [40] Junction City? A. No sr 

@. And have not done so? A. Novsin 


Q. So your testimony is to the effect that the 
rental values compare favorably, as a wild guess, 
or the best guess you can make? 

A. Well, a man ean look at two pieces of prop- 
erty while he is going down the street, and get some 
idea of their relative value. 
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Q. Is that the basis on which you testified as to 
the value? LNCS: 

Sie SS hats all. 


Redirect Examination 
By Mr. Davidson: 

Q. What are the terms of your lease? 

A. Five years with an option. 

Q. The lease is for five years at $300 a month, 
with an option of another five years at $300? 

A. Yes. 

@. Was there an operating lumber vard when 
you took it over? Eve Yes, 

Q. Was it equipped for a lumber yard? [41] 

A. Yes; it had been operating. 

Q. Is it true, with some variations, that lumber 
vards, retail lumber vards, have considerable 
similarity ? 

A. Yes, I think most of them are somewhat 
alike; from the nature of the business they have 
to be. 

Q. From the standpoint of your experience as 
a retail lumber vard operator, do you say, from a 
rental standpoint, a useful value standpoint for a 
retail Jumber yard, that the property that you 
have under lease, and that which the Twin Oaks 
Company occupies are fairly comparable? 

Mr. Pige: J object to that on the grounds that 
it calls for a conelusion: no proper foundation 
laid. 
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The Court: J think he has testified that. I think 
it is repetitious. 

Mr. Davidson: Well, I wanted to emphasize it, 
Your Honor, that Mr. Sweet has had consider- 
able experience so far as retail lumber yards are 
concerned. 

The Court: Let us have the question. 

(The pending question was read by the re- 
porter, as follows: 

“Question: From the standpoint of your ex- 
perience as a retail lumber yard operator, do you 
say, from a rental standpoint, a useful value stand- 
point for a retail lumber yard, that the property 
that you have under lease, and that which the 
Twin Oaks Company occupies are fairly compar- 
able?’’) [42] 

The Court: What is the answer to the question? 

The Witness: Yes, I would say that I beheve 
they are comparable. . 

Mr. Davidson: That is all. 


Recross-Examination 
By Mr. Pigg: 

@. Is your answer to the last question based 
upon the same considerations as the answer that 
you gave me on cross-examination, to which I di- 
rected your attention a while ago? 

A. Yes, I think it is; I had no way of knowing 
exactly what they owned or did not own; I could 
only see what was being operated, and what they 
had to operate with. 
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Wit ioo Vian s alll: 

Mire Davidson: That's all. 

The Court: You may stand aside. 
(Witness excused.) 

The Court: We will take a ten minute recess. 
(Whereupon a ten minute recess was taken.) 

Mr. Davidson: I will recall Mr. Scharpf. 


Whereupon, 
LOUIS C. SCHARPF 


recalled as a witness for and on behalf of the 
Petitioner, having been previously duly sworn, was 
further examined and testified as follows: 


Further Direct Examination [43] 


The Court: I don’t know whether the witness 
has testified as to the date of his marriage, I don’t 
suppose there is any question of community prop- 
erty Invoived. 

My. Pigg: No question of community property 
is involved. 

Q. (By Mr. Davidson): You testified why you 
wanted to operate the partnership, did you not? 

A. Yes, I think so. 

@ Is there anv other reason, which vou have 
not given, as to why you wanted the partnership? 

A. Yes, I had a definite reason; [ wanted to get 
myself in a position, through a partnership, so that 
if I wanted to get out or dissolve it, I could get out. 

Q. Mr. Scharpf, are vou familiar with the prop- 
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erty occupied by the Long-Bell Lumber Company 
at Eugene? A. Yes. 

Q. What would you say, approximately, as to 
the area of that property, and how it compares with 
the area of the property occupied by the Twin 
Oaks Builders Supply Company—which they oe- 
eupied in 1941? 

A. Well, in 1941, we didn’t own the same—— 

The Court: Speak louder. 

The Witness: In 1941, we did not own that 
lot that divides our lumber shed from the ware- 
house; there was a big [44] two-story house in be- 
tween. But, in frontage, it would be eighty and— 
we had, maybe, about 150 or 160 foot frontage on 
High Street. The Long-Bell property is an entire 
block. 

Q. (By Mr. Davidson): How large is that? 

A. I don’t know. 

Q. Greater than yours? A. Qh, yes. 

@. And, in general, how would the value of the 
improvements of the two properties compare, that 
is, vours in 1941 and theirs in 1943 and 1944 when 
they occupied them? 

A. They had a shed over the entire block, the 
entire length. We had a warehouse on one side, 
and the lumbershed on the other side. But I would 
say the value was rather comparable. 

The Court: I didn’t hear what you said. 

The Witness: ‘The value was rather comparable. 
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The Court: Was the size about the same? Was 
the size the same, the facilities, and so forth? 

The Witness: As to location, I would say one 
was about as valuable as the other; we both used 
the same track; we have a track in back there that 
we both use. 

Mr. Davidson: You may cross-examine. 


Cross- Examination 
By Mr. Pigg: 

Q. Mr. Scharpf, did you sav that the name of 
the [45] Petitioner corporation was changed from 
Twin Oaks Lumber Company to Twin Oaks Build- 
ers Supply Company, as a corporation ? 

ae Yes: 

Q. When was that, Mr. Scharpf? About when? 

A. It was, oh, about 1930. 

Q. Wasn’t it about 1935? 

A. As to the exact year, I couldn’t remember 
about that. It was at the time we took the agency 
for the Roebling Wire Rope; we had to take the 
name “‘lumber’’ out in order to get that agency. 

Q. As I understand your testimony, the name 
of the Petitioner corporation has changed from 
Twin Oaks Builders Supply Company to the Twin 
Oaks Company, on or shortly after January 1. 
1941? We Phat is right. 

Q. I hand you Petitioner’s Exhibit 8, which is 
a copy of the minutes of a special meeting of the 
stockholders of the Twin Oaks Builders Supply 
Company, held on January 2, 1941, the minutes be- 
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ing signed John J. Rogers, President, and attested 
by L. C. Scharpf, Secretary. Is that your signa- 
ture (indicating) ? A. Yes. 

Q@. And Mr. Rogers was President? 

A. Yes. 

Q. And you were Secretary ? 

A. That is right. [46] 

Q. Is this the meeting at which the change in 
the name of the corporation was made from Twin 
Oaks Builders Supply Company to Twin Oaks 
Company? Is that the time when the change was 
authorized ? 

A. Yes. The resolution right here (indicating). 

Q. It so states there? A. Yes. 

@. And that was part and parcel of the general 
plan and the arrangements that were made at the 
time that the corporation turn over its name to the 
partnership, and that the partnership continue in 
the name of the Twin Oaks Builders Supply Com- 
pany? 

A. We wanted to keep that name for the part- 
nership; we had been operating in that name. 

Q@. Why did you want to keep it for the oper- 
ating end of the business? 

A. Beeause all the customers were familiar with 
iit, 

Q. In other words, you had operated with a 
corporation of the same name, and had been en- 
gaged in the same business in the same community, 
in the same area, for a period of vears, and vou 
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wanted to retain the customers who were familiar 
with that business? A. That is right. 

Q. And they knew both Mr. Rogers and your- 
self, and your connection with the corporation prior 
to January 1, 1941 [47] didn’t they 2 

ee Nes: 

Q. Referring to Petitioner’s 15, Mr. Scharpf, 
is that the partnership agreement executed January 
25, 1941, as of January 1, 1941, is that right (hands 
document to witness) ? 

ee lickiatss mots 

Q. It was signed by several persons, including 
yourself, as Louis C. Scharpf, was it not? 

A NES. 

Q. And it was siyned Mr. Rogers? 

A. Yes. 

@. It was signed by all of you, by you, Ah. 
Rogers, Mrs. Rogers and Mrs. Scharptf. 

ee That is right. 

Q. And the business organization as contem- 
plated by this exhibit 15—what was the organiza- 
tion which vou testified it was desired to retain 
the name of? 

A. I don’t know that I understand your ques- 
Proll. 

Q. The name of the business organization which 
it was contemplated would subsequently carry on 
the business of the corporation—vou wanted that 
name to still be the name **Twin Oaks Builders 


Supply Company’’? 
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A. That was the assumed name. That was the 
name for the partnership. 

Q. That was the name of the corporation prior 
to that? [48] A. Yes. 

@. And this is the same business organization 
that vou just stated a while ago you desired to 
have the advantage of, so far as the name was 
concerned, which has been used by the old corpora- 
tion for its future business operations, 1s that cor- 
rect? A. Yes; that is right. 

The Court: Did the witness answer? 

The Witness: Yes; that is right. 

The Court: Speak a little louder, please. 

Q. (By Mr. Pigg): Referring to Petitioner’s 
Exhibit 16, which is a supplement to the partner- 
ship agreement being Exhibit 15, which I showed 
vou. That is signed by the same parties as the pre- 
vious exhibit, is it not? A. Yes. 

@. And Petitioner’s Exhibit 17, which is a lease, 
dated January 2, 1941, how was that signed? 

A. That was signed by the Twin Oaks Com- 
pany, a corporation, by John J. Rogeis, President, 
and myself as secretary, and the Twin Oaks Build- 
ers Supply Company, partnership, by Louis C. 
Scharpf, Eva M. Scharpf, Corabelle N. Rogers and 
John J. Rogers, partners. 

Q. Petitioner’s Exhibit 22, Mr. Scharpi,aaiich 
J hand vou (hands document to witness) under the 
heading of ‘‘assets’’, [49] is that a list of the assets 
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or items of property that were transferred from 
the corporation to the partnership at that time? 

A. This is a list of the assets and a list of the 
habilities. 

Q. Those habilities represent the liabilities as 
shown by the books of the corporation at that time, 
which were assumed by the partnership? 

A. These are the accounts pavable that we had 
for merchandise, $16,271.55. which we assumed 
from the corporation. 

Q. You agreed to pay that on behalf of the cor- 
poration ? A. Yes. 

@. Opposite the names of John J. Rogers, Cora- 
belle N. Rogers, Louis C. Seharpf and Eva M. 
Scharpf, the amount of $2,000 appears with respect 
to each. What does that indicate, if vou know. 

A. That means the investment that we had 
made in the partnership. 

@. Whvy is that investment made? 

fo lt aac in casi; ifawas a cash ifvestinent. 

Q. Did vou put $2,000 in cash into the business 
at that time? 

A. Well, I think that the corporation owed— 
not at that time all of that—which I turned in to 
pay for it, with a note. [50] 

Q. You mean that the corporation owed you a 
note of $2,000 or more at that time; is that what 
vou mean? 

A. No; they did not owe me 32,000. .As I re- 
member it, it was two notes totaling about twelve 
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or thirteen hundred dollars which the corporation 
owed me. 

The Court: Speak a little louder. I cannot hear 
vou when you let your voice fall. 

Q. (By Mr. Pigg): I will withdraw Exhibit 
22 and hand you Exhibit 17, Mr. Scharpf, and ask 
you if there appears on that exhibit the amounts 
to which you refer that were owing by the cor- 
poration to you on January 1, 1941, (hands docu- 
ment to witness) ? 

A. That shows the accrued salary. 

@. How much was that? 

A. $1,200; and dividends from the '’'win Oaks 
Company, formerly the Twin Oaks Builders Sup- 
ply Company, $70.60 and cash that I borrowed 
from my son, $729.40. That makes a total of 
$2,000. 

@. In other words, the total of those amounts 
was regarded as the amount owing to you by the 
corporation ? A. Yes, $1,200. 

@. $1,200 represents the salary not drawn? 

A. Yes. é 

@. And the $70.60 represents dividends that had 
been declared but not paid at that time? [51] 

A. I suppose. 

@. And that seven hundred dollars and some 
represents what you said a while ago? 

A. Yes. I borrowed that from my son. 

@. Now, a total of those three sums, that means 
the habihty of the corporation to pay that indebt- 
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edness to you—that was cancelled and written off 
the books at that time, was it not? 

A. It is the same as a cash deal. 

Q. Just answer my question. Is that what hap- 
pened; that was written off the books of the corpo- 
ration at that time, and it is thereafter described 
as a cash investment that you made in the part- 
nership; is that right? A. That is right. 

Q. You were a party to this transaction, or to 
all of those transactions, were you not? 

A. Yes. 

@. Insofar as the same Exhibit 17 purports to 
describe the information with respect to John J. 
Rogers, is the same thing true insofar as the cash 
investment of John J. Rogers m the partnership 
is concerned ? 

A. Only that he had a lot more dividends than 
I had. 

@. I mean to the extend of the $2,000; was that 
written off the books of the corporation ? 

A. He had $1,200 salary and a dividend of 
$944, which [52] came to more than €2,000. 

Q. It was $2,000, or whatever amount that was 
owing by the corporation to Mr. Rogers, which was 
written off the books of the corporation in like 
manner as you have explained with respect to your- 
self; isn’t that right? Ne Yes: 

Q. And Corabelle N. Rogers, whose name ap- 
pears on Exhibit 17—there are two sums there, 
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one of $1,500 and one of $500; what do they repre- 
sent? 

A. The $1,500 represents a note that the Twin 
Oaks people, the old Twin Oaks Builders Supply 
owed her. 

Q. And what does the $500 item represent? 

A. I don’t know; it must be some money that 
she had borrowed from somebody; it says it was 
borrowed on a note. 

Q. So far as the $1,500 item is concerned, was 
that item written off the books of the corporation 
or cancelled insofar as it represented a hability of 
the corporation, in like manner and for the same 
reason that you explained a while ago? 

A. Yes. 

Q. Did or did not Mis. Rogers actually put 
$500 into the business of the partnership at that 
time ? A. Yes. 

Q. You are sure of that? A. Yes. 

@. And the name of Eva M. Scharpf, insofar 
the similar [53] information is shown with respect 
to the items $873.40 and $1,126.60 are concerned, 
what do they represent? 

A. The $873.40 represents the 1940 dividend 
which was cancelled—a labilitv—and the $1,126.60 
was cash that she turned in, that she borrowed from 
her son Bill. 

@. That was borrowed from the son Bill when? 

A.” Priorsromrinc 

Q. She borrowed it from your son Bill at some 
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tinie prior to the date, and then loaned it to the 
corporation ? 

A. No; she borrowed it from Bill. 

Q. For what? 

A. To pay the balance of the $2,000. 

Q. You mean by that, that Mrs. Eva M. Scharpf 
put $1,126.60 into the partnership business at that 
time ? A. Yes. 

@. Are you sure of that? A. Yes. 

Q. Now, as I understand your testimony with 
respect to that exhibit, except for the $500 item as 
to Corabelle N. Rogers and $1,126.60 for Eva N. 
Scharpf, the balance of the material on there 
merely represents a cancellation of indebtedness 
as appears on the books of the corporation owing 
to the persons named on the exhibit? 

A. No; vou left out the $729.40 that I paid in 
that I borrowed. [54] 

Q. That also represents money that you paid in? 

A. Yes, and which I borrowed from my son. 

@. Aggregating, again, $729.40? What is your 
answer ? 

A. Well, the answer would be that the acerned 
salaries and dividends were cancelled as shown on 
this statement, were cancelled as a liability of the 
corporation and shown as capital on the partner- 
ship. 

@. And the fact is that those items do not ac- 
tually represent amounts of cash paid into the 
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partnership by the persons whose names appear 
on the exhibits; is that right? 

A. If you mean writing out a check, that is 
right; it is the same as cash. 

Q. Let us turn over to Exhibit 22. What is this 
item of $89,378.35 which appears under the heading 
of “‘lhabilities’?? Can you tell me, if you know? 

A. That is a note that the Twin Oaks Builders 
' Supply Company, gave to the Twin Oaks Company 
for the merchandise that we had bought, and the 
books of account, and the notes receivable, bills 
receivable, and so on. 

Q. I hand you Exhibit No. 11, so that you will 
have in your hand both Exhibits 11 and 12, and I 
will ask you whether in Exhibit 11 that is the note 
to which you have just referred ? 

A. It is the note, and for the same amount. 

Q. If I understand vou correctly, the effect of 
your testimony is that the amount of the note, 
$89,000 odd, represents [55] the difference between 
the total of the assets, $113,649.90 and the accounts 
receivable item of $16,291.55 and the four items 
of $2,000 each, or $8,000? 

A. That makes a total of $118,649.90. 

Q. In other words, the $16,000 plus the $8,000, 
added to the $89,000 dollars, in round numbers, 
equals the total of the liabilities of $113,000? 

A. The total of the assets. 

@. The total of the assets? A. Yes. 


Q. Now, these same assets that are listed on 
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this exhibit are the same assets that were agrecd 
to be transferred to the partnership under the 
partnership agreement; is that correct? 

A. Yes. 

Q. There were no other assets or properties 
transferred at that time, or agreed to be trans- 
ferred at that time, were there? 

A. Not that I know of; no sir. 

Q. So that the corporation retained only what- 
ever real properties, improved real properties, or 
to the extent that they were improved, at Eugene 
and Cottage Grove and Junction City, and then 
the furniture and fixtures and the facilities that 
were used or being used in the business? 

A. It was all the assets with the exception of 
real [56] estate and furniture and fixtures. 

@. At those three places? A.- Yes. 

@. And it was what was left that was covered 
by the lease agreement, in ExInbit 17; is that 
correct ? A. That’s right. 

Q. Prior to January J, 1941, had the Twin Oaks 
Builders Supply Company been engaged in the 
rental of real estate—in the business of renting real 
property? AGeeNO, SIT. 

Q. After Januarv 1, 1941, that was the only 
business in which it was engaged, isn’t that right? 

A. We are in the building supply business. 

Q. I am speaking about the corporation. [x- 
cept for the change in name on January 1, 1941, 
or as of that time, the only business in which the 
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corporation was engaged after January 1, 1941, 
was the renting of this real property and business 
facilities thereon to the partnership? 
A. No. Prior to January 1, 1941, the corpora- 
tion was operating a builders supply business. 
Mr. Pigg: Will you read the question to the 
witness, lease ? 
(Whereupon the last question was read 
aloud by the reporter as above recorded.) [57] 


Q. (By Mr. Pigg): Now, will you answer the 


question ? 

A. After January 1, 1941, that was all the busi- 
ness activity. 

Q. Mr. Scharpf, you are familiar, I assume, 
with all the exhibits that have been placed in evi- 
dence in this case? 

A. I think so; I couldn’t say that I know 
about all of them, but I think so. 

Q. Do you know that copies of the minutes 
of the stockholders meetings, copies of the minutes 
of the directors meetings, on or about January 2, 
1941, were placed in evidence by agreement, don’t 
vou know that? A. Yes. 

Q. Insofar as those exhibits refer to L. C. 
Scharpf or Louis Scharpf, and indicate your pres- 
ence at those meetings, or where your signature 
is on the document, you are the person to whom 
they refer? A. Yes. 

Mr. Pigg: I will ask that they be marked for 
identification as Respondent’s A the corporation 
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income declared value excess profits and defense 
tax return of the Twin Oaks Builders Supply 
Company for the vear 1940. 

The Court: It will be marked for identification 
as Respondent’s A. 

(The document referred to was marked as 
Respondent’s Exhibit A for identification.) 

Q. (By Mr. Pigg): As I understand your tes- 
timony at the outset of this hearing, insofar as it 
related to your reason to organize the partnership, 
it was that you were dissatisfied because you did 
not have a stock interest of fifty per cent, or equal 
to that of My. Rogers? ‘That was about it? 

A. Yes. 

Q. At that time—I am referring to January 1], 
1941— the stock outstanding represented about 946 
shares—did it not? A. That is right. . 

Q. Mr. Scharpf, I hand you Petitioner’s 18 
and I will ask you if that correctly reflects or 
shows the stock holdings of the Petitioner cor- 
poration on January 1, 1941 (hands document to 
witness) ? As dhe does. 

@. So that vou then held thirty-five and three- 
tenths shares? A. That is right. 

Q. And Mrs. Rogers—Mrs. Scharpf, your wife, 
owned or held 487.7 shares? A. Whats rich. 

Q. A total of 473 shares? 

‘A. That’s right. 

Q@. And Mr. Rogers owned or held the remain- 
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ing fifty per cent, or the remaining 473 shares? [59] 

Pee hat 1s Piel 

Q. Prior to January 1, 1941, did you hold a 
proxy for the purpose of voting the stock issued 
or standing in the name of Mrs. Scharpf? 

A. I don’t ever remember of holding a proxy. 

Q. Prior to January 1, 1941, did the stock- 
holders of the Petitioner corporation hold any 
stockholders meetings? A. Yes. 

Q. For the purpose of declaring dividends or 
transacting other corporate business? 

A. Yes, as shown in the minute books. 

@. Who attended those meetings? 

A. There was usually Mrs. Scharpf, Mr. Rogers, 
myself, and Mr. KE. R. Bryson. 

Q. And who was Mr. Bryson ? 

A. He was a stockholder in there to make the 
third director. 

@. He was merely a nominal stockholder in 
there holding two shares? A. Yes. 

Q. Two shares, which, in reality, belonged to 
Mrs. Scharpf? | 

A. Yes, and one to Mr. Rogers. 

Q. He held the legal title and Mrs. Scharpf 
held the equitable title? [60] 

A. ‘hat is meht, 

@. Or the rights or whatever accrued under the 
stock? A. That is right. 

Q. At your stockholders meetings, who voted 
the stock that was then outstanding in Mrs. 
Scharpf’s name? 
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A. Mrs. Scharpf voted her own. 

Q@. You mean that Mrs. Scharpf at all times 
voted the stock that stood in her name, prior to 
January 1, 1941? A. Yes. 

Q. Did you and Mrs. Scharpf ever disagree 
prior to that time on how her stock should be voted, 
on any question that arose? we INO: 

Q. So far as the rights that existed under the 
ownership of the stock she held, what is the fact as 
to whether or not Mrs. Scharpf voted the stock in 
accordanee with your wishes or in aceordance with 
your recommendations and ideas? Do you under- 
stand the question ? 

A. What was the question ? 

Mr. Pigg: Wiull you read the question ? 

(Whereupon the last question was read aloud 
by the reporter as above recorded.) 

A. Well, it might be that—I may be dumb, but 
I don’t know exactly what you mean. 

The Court: Speak a little louder. [61] 

A. I don’t understand the question. 

Mr. Pigg: I will change the question and re- 
frame it. 

The Court: <All right. 

Q. (By Mr. Pigg): Did Mrs. Scharpf ever 
vote the stock contrary to your wishes? 

Ex. No. 

@. Isn’t it a fact, Mr. Scharpf, that prior to 
Januarv 1, 1941, the business of the corporation 
was carried on, insofar as its affairs were con- 
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cerned, by you and Mr. Rogers as though you were 
equal stockholders ? 

A. Well, it was just carried on in the ordinary 
course of a corporation’s business; there was no 
equal stockholders there. 

@. You never had any quarrels or misunder- 
standings with Mr. Rogers as to the management 
of the business? 

A. We had lots of them, but we generally ironed 
them out. 

Q. You never had any that vou didn’t compose 
to your mutual satisfaction, did vou? 

ee Uiat seen. 

@. You never had any such misunderstandings 
or disagreements, other than those which normally, 
in the course of operating a corporation’s business, 
would arise with respect to [62] differences of 
opinion which might exist between the officers of a 
company; is that right? 

A. I would say that is right. 

Q. IL hand you Exhibit A, or Respondent’s Ex- 
hibit A for identification, Mr. Scharpf, and I will 
ask you if it is not, in fact, the return of the Peti- 
tioner corporation for the year 1940? 

A. It appears to be. 

Q. I will ask you if it does not bear your sig- 
nature at the bottom? 

A. Yes, it carried my signature. 

Q. It carries your signature on the front page, 
does it not? ie Yes. 
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Q. On page three of this same return, same 
exhibit, under schedule I’, under the caption ‘‘Com- 
pensation of Officers’’, does that not indicate that 
you and Mr. Rogers each hold fifty per cent, or 
each held at that time, fifty per cent of the then 
outstanding capital stock of the Petitioner cor- 
poration ? 

A. No, I wouldn’t say so. It says, time devoted 
to the business; we both devoted our entire time 
to the business. 

Q. That is under the caption of “Time devoted 
to Business’? There is another caption ‘‘ Percent- 
age of Corporation Stock Owned.’’? 

A. Yes. [63] 

@. And that is divided into a subheading un- 
derneath the general heading? 

The Court: Is there any answer to that ques-: 
tion? 

Mr. Pigg: What is that? 

The Court: The question that you asked? 

Mr. Pigg: ‘That is my next step, Your Honor. 

Q. (By Mr. Pigg): Turning your attention to 
the column, and particularly referring to the num- 
ber 4. That means common stock, does it not? 

A. I presume so. 

Q. It shows John J. Rogers owned fifty per 
cent and L. C. Scharpf owned fifty per cent, does 
it not? A. That is wrong. 

Q. Although that might not be correct imsofar 
as the actual ownership of the stock was con- 
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cerned, it represented, in general, the equal divi- 
sion of responsibilities in the conduct of the 
business between you and Mr. Rogers, did it not? 

A. I would say that is just a typographical 
error. 

Q. How long had Mr. Rogers been president 
of the Petitioner corporation prior to January 1, 
1941? 

A. Why, he came into the corporation in May 
of 1928. 

Q. And he had been president all during that 
time ? A. That is right. [64] 

@. You were secretary-treasurer of the corpo- 
ration at the end of 1940, were you not? 

A. Yes. 

Q. How long have you held that office? 

A. Since 1926 to the present time. 

@. And during the period which Mr. Rogers 
was president of the corporation, what were his 
duties or functions or responsibilities as president? 

A. Mr. Rogers purchased the lumber and 
shingles and molding and coal, principally, and I 
looked after the—— 

Q. Just what Mr. Rogers did, as completely as 
you can tell me, first? 

A. Well, as I said, he purchased the lumber, 
shingles, molding, coal, and he looked after the 
granting of credit and the collection of the ac- 
counts. 

Q. Now, the same question as concerns your- 
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self. I am speaking as of before January 1, 1941. 

A. Well, I looked after the sales and bought 
all the other building materials items. 

Q. So that you each had a more less definite 
classification of duties and responsibilities to per- 
form for the corporation ? 

A. That is about the way we tried to divide it 
up. 

Q. Well, now, after the execution of the part- 
nership agreement, on January, 1941, what were 
the duties that were [65] performed by Mv. Rogers 
on behalf of the partnership ? 

A. They were buying the lumber, shingles, lath, 
and looking after the credit, and collecting ac- 
counts. 

@. In other words, the same as before?— 

A. Yes. 

Q. Were vour own duties, so far as they per- 
tamed to the carrying on of the business, the same 
after that as they had been before? 

A. Yes; looking after the sales and buying all 
the rest of the merchandise. 

Q. Was a complete new set of books opened as 
of January 1, 1941, Mr. Scharpf, if you know? 

Bi NiGay 

@. What was the difference in the designation 
of the business organization ? 

A. What do you mean? 

Q. What symbols were there on those books to 
show that it was a corporation as distinguished 
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from a partnership, or, rather, a partnership as dis- 
tinguished from a corporation ? 

A. The partnership was the Twin Oaks Build- 
ers Supply, and the corporation was the Twin Oaks 
Company. 

Q. On December 31, the corporation was also 
the Twin Oaks Builders Supply Company, wasn’t 
it? A. Yes. 

Q. In fact, it was also the Twin Oaks Builders 
Supply [66] Company on January 1, 1941? 

A. Yes. 

Q. Do you know the exact date the name was 
changed to the Twin Oaks Company ? 

A. Well, it was changed, I suppose, the second 
day of January, the first day after the legal holi- 
lay. 

Q. That is the date of the stockholders resolu- 
tion, but wasn't there something that had happened 
so far as the Corporation Commissioner of the 
State of Oregon was concerned, to carry the resolu- 
tion into effect? 

A. I think that was all taken care of. 

Q. You mean it was all taken care of, those 
formalities, sometime prior to January 25, 1941? 
A. Yes, that is right; we had that all settled. 

Q. And January 25, 1941, was the date of the 
execution of the partnership agreement? 

A. That is right. 

Q. When did you first change vour letterhead 
and bills and billheads, and so foith. to show that 
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it was a partnership and not a corporation, if ever? 

A. Well, I couldn’t say as to that, except that 
we used up some of the old cheeks and some of 
the old stationery, instead of throwing it away, 
and when it ran out we ordered new. 

The Court: I am sorry, I did not hear the last 
answer. [67] 

The Witness: I said I didn’t know exactly 
whether we ordered new stationery and checks and 
tickets like you mentioned, except I know that we 
used up some of the old sales tickets and checks 
instead of just throwing them away; we used them 
up as a matter of economy. 

Mr. Pigg: Will counsel stipulate that the name 
of the Petitioner corporation was formally changed 
by appropriate action with the Corporation Com- 
missioner of the State of Oregon on January 15, 
1941? 

The Court: Is that stipulated and agreed to be- 
tween the parties? 

Mr. Davidson: Yes. It is so stipulated. 

The Court: Very well. 

Om ei ico) AVhat was the ditterence, 
if any, in the wording that appeared on the letter- 
heads after they were first ordered, or orders for 
new letterheads that were made after January 1, 
1941? Do you know? 

A. 1 don’t think there would be any difference. 

@). Is that true also as to any bills, that is, the 
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bills which were sent to the customers, and so 
forth? 

A. 1 see no reason why they would be changed. 

@. So far as the customers of the corporation 
were concerned, they were still doing business with 
the same company, so far as you know? [68] 

A. I don’t think the customer pays any atten- 
tion to who they are dealing with, whether it is a 
corporation or a partnership. 

Q. After January 1, 1941, vou still retained the 
same customers you had before that? 

ii,  MMieness yalled ate | 

Q. So far as those customers were concerned, 
so far as you knew and so far as you were aware, 
and so far as they were aware, according to your 
knowledge, they were dealing with the same busi- 
hess organization that they had always dealt with; 
isn’t that a fact? 

A. I don’t know what they thought. 

Q. What action did you ever take to put the 
customers on notice that that they were no longer 
dealing with the same business organization that 
they had formerly dealt with ? 

A. They were not given any notice, so far as 
the customers were concerned. 

Q. You just let nature take its course, so far 
as that was concerned ? A. Sure. 

Q. Were there any meetings held prior to 
January 1, 1941, as which there was discussed the 
matter that led to the formation of the partnership, 
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other than the stockholders minutes, which are 
already in evidenee, reflect ? ; 

A. Well, I don’t know of any other meetings 
unless [69] there would be an informal discussion 
between the interested parties. 

Q. Did you ever discuss with anyone the sub- 
ject of tax advantages that would accrue from the 
formation of the partnership ? 

A. No; I never thought of it. 

Q. I beg your pardon? A. I did not. 

@. Is it vour testimony here that you never 
liseussed that with anyone prior to January 1], 
1941? 

A. That is might; all I was interested in was 
getting the partnership. 

Q. You never discussed with anyone whomso- 
ever the question of the tax advantage that might 
accrue from the creation of the partnership; is 
that your testimony ? 

A. I don’t remember anything on that part. 

Q. Do vou know an accountant in Eugene, 
Oregon by the name of Mr. Collins? A. Yes. 
He is an accountant? A. Yes. 

@. He was your accountant? 

A. Yes, he is our accountant. 

Q. How long has he been your accountant? 
Well, I don’t know; probably ten or twelve 
years. [70] 

Q. Anyway, it was long prior to the date which 
we have been talking about here? A. Yes. 
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And Mr. Collins handles your tax matters? 
Yes. 

And makes out your tax returns? 

Yes, he has. 

And he has done it for you for many years? 
Yes. 

And is it your testimony that you never dis- 
eussed with My. Collins prior to January 1, 1941, 
the subject of the tax aspect of the corporation 
and of the partnership? 

A. Well, we naturally would talk about those 
things, about our earnings, that they were so small 
that there wasn’t anything to figure on; it wasn’t 
a thought at all, because our earnings were so small. 
It certainly wasn’t anything that we figured on 
from a tax angle, whether we could save so much 
on this and so much on that. It wasn’t anything 
like that. 

@. I hand you Petitioner’s Exhibit 3, Mr. 
Scharpf, which has already been identified as the 
statement of the income accounts of the Twin Oaks 
Company for the years 1935 to 1940; is that ecor- 
rect? (Hands document to witness.) 

A hat seme: 

@. And the last line at the bottom, and the 
figure on that line opposite ‘‘net income for the 
vear’’, those figures, [71] as I understand it, are 
the figures that have been agreed to as the net 
income as shown by the books of the company for, 
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ASeWes. 

Q. The company had a net income, according 
to its books, of $6,036.35 for 1940 and for 1939 its 
net income was $2,215.38, and for the preceding 
four years it had a small loss of $500 for 1938, 
and a smaller income for 1935, 19386 and 1937: is 
that correct? A. That is right. | 

Q. So that the business of the company was 
showing an Improvement by the close of the vear 
1940? 

A. It happened to be one fair year; but it was 
a very small profit though. 

Q. It is a fact, is it not, that the business con- 
ditions, and particularly the demand for lunber 
was such as to make the prospects or expectations 
for future business rather favorable at that time; 
isn’t that a fact? 

A. I don't think anybody could tell. 

Q@. What is the fact, so far as you are con- 
cerned, at that time, did you think that condi- 
tions had a portent for the worse o1 better? 

A. I eouldn’t say; I had no way of prophesying 
that. 

Q. You don’t know; is that the sum and sub- 
stance of your answer, that you don’t know? [72] 

A. As TI say, I had no way of prophesying what 
the business would be in the future. 

Q. Is it customary and usual that the officers 
of the corporation, at the close of any fiscal year. 
or at the close of the business vear, survey the 
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business results for the past year and try to anti- 
cipate the future business? 

A. Well, they might talk about it, but there is 
no real prophesying that. These earnings and sales 
of these years are very comparable; there isn’t 
much difference. 

Q. Mr. Scharpf, I hand you Petitioner’s Ex- 
hibit 5, which is the agreed statement of the income 
account of the Twin Oaks Builders Supply Com- 
pany for the years 1941, 1942, 1943 and 1944; is 
that correct? A. Yes. 

Q. Now, what is the fact as to whether the net 
income of the corporation increased to a very con- 
siderable extent, beginning with the year 1941? 

A. Well, it did increase. 

Q. Well, it went to $29,000 in 1941, did it not? 

A. Well, whatever the figures show. 

@. And it dropped to $18,000 in 1942 and up 
to $66,000 in 1944? A. ‘Thats rigine 

(. As I understood your testimony, in addi- 
tion for the first stated reason for wanting to 
organize the partnership, [73] you further stated 
that, as another reason, you wanted to get your 
business in sueh a shape that if you wanted to dis- 
pose of it and get out, you could do so; is that 
right ? A. That’s right. 

@. And you would be an independent agent? 

A. You could do it as a partnership, and you 
could not do it as a corporation. | 

@. Now, handing you Petitioner’s Exhibit 15; 
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which is the partnership agreement, I will ask you 
to point out or designate by paragraph number 
and page the provision of that agreement that you 
regard as being the contractual relationship that 
permitted you—or accomplished this particular 
purpose that you have mentioned (hands document 
to witness) ? 

A. You might say that this is covered on page 
three, the last paragraph. 

Q. Just identify it by paragraph and page num- 
ber; that is all I asked vou to do. We ean go into 
that later. 

A. The last paragraph of page three. 

Q. You regard that as being the provision of 
the agreement that would enable you to get out of 
the business at any time that you saw fit, to a better 
advantage than if you had a corporation? 

A. It is one way. 

@. It is one way. What other way? 

A. As I understand it, anv partner can do that 
any time [74] they want to, in a partnership. 

Q. Did vou note and read over and consider 
the terms of that partnership agreement when you 
signed it at that time? A. Sure. 

Q. Is there or is there not a provision in that 
partnership agreement that prohibits a partner 
from selling his partnership unless he offers it at 
the same time to the other stockholders, that is. 
his interest in stock in the corporation? He has 
to do that at the same time? 
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A. That is m the contract. 

Q. How do you reconcile that with the idea 
that this agreement would facilitate your ability, 
if you desired to wash your hands of it and get out 
Of 16? 

A. Well, that was the active business that they 
were selling; the selling of the merchandise, and 
that was the most important end of the business. 
At that time when we went into it, and at the time 
the highway survey went through, I figured that 
the corporation would be gone a long time ago. 

Q. Isn’t it a fact that this matter of the busi- 
ness of the highway survey—I assume you are 
referring to the Highway Conmission of the State 
of Oregon, when you are referring to the highway 
survey; is that right? A. “ies. 

@. And that was nothing more than general talk 
or gossip, at least up to as late as 1946? [75] 

A. No; I should say not. They had the survey 
stakes right through our property, that was true 
in 1940. 

@. Were there any survey stakes anywhere in 
the vieinity where they were still contemplating 
a possibility of placing a road? 

A. I noticed ones where they came out catty- 
comers across our bulding, and also took a part of 
the Kreml warehouse on the other side of the street. 

Q. Do I understand correctly from your testi- 
mony, that on January 1, 1941, so far as von were 
concerned, vou regarded the possibility of the con- 
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demnation or the possibility of the taking of some 
of the property over by the Highway Commission 
a danger in the very near future? 

A. That is right, the way I figured it. 

My. Davidson: I hate to interrupt, but Mr. 
Bryson is here and he wants to get away tonight 
and I would like to ask whether you plan to recess 
at five o’clock. 

Mr. Davidson: I would like to have an oppor- 
tunity to put M1. Bryson on, so that he will be able 
to get back to Eugene tonight. 

The Court: Is there any objection to putting 
him on out of order? 

Mr. Pigg: I regret that it takes so long on 
cross-examination, but these are factual matters 
and it takes a long time to develop them. [76] 

The Court: Have you any objection to Nt. 
Bryson testifying at this time? 

Mig Pics: No. 

The Court: All right. We will let the witness 
stand aside. 

(Witness excused. ) 

Mr. Davidson: Mr. Bryson. 
Whereupon, 

Eom BRYSON 


ealled as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 
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Direct Examination 
By Mr. Davidson: 
Will you state your name? 
i. R. Bryson, Eugene, Oregon. 
What is your profession? 
Attorney at Law. 
Where is your office? A. Eugene. 
Have you represented the Twin Oaks Build- 
ers sil Company and the T'win Oaks Company 
in the past? A. Yes. 

Q. For how long? 

A. I think I organized the first company. [77] 

Q. That was before 1926? 

A. Well, I couldn’t sav that. It was a good 
while ago; it was around about that time. 

Q. Mr. Scharpf testified that that was the time 
he came in? 

A. When he and Mr. Rogers first got together 
in their enterprise, they came to me and I formed 
the corporation for them. That is my recollection. 
Of course, I have done a great deal of law business 
during that time and my memory is not teo good as 
to the exact date. I have taken care of their law 
business, that is, matters connected with the corpora- 
tion, and that sort of thing since the formation of 
the company. ‘There were a lot of, things in connec- 
tion with the law business, such as collection, that 
I did not bother with. 

@. Were.you consulted on or before January 1, 
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1941, with reference to their formation of a part- 
nership ? 

A. I don’t think that IT was consulted as an 
attorney in the matter. When they formed that 
corporation, they were strangers, and they came to 
Eugene about the same time: they came to me and 
wanted me to become a director of the corporation 
with the idea of acting as an arbitrator between 
them, and in some instances during that time I acted 
as such. I accepted that responsibility, but I really 
owned no stock in the corporation. [ had a quahfy- 
ing share, and I have been ever since a director. 
Now, they came to me several times on [78] matters 
that they were not wholly in agreement on, on mat- 
ters that were not legal, things that you would not 
go to an attorney with, but on business matters. 
Mx. Rogers especially was inclined to do that. 

Sometime during the vear 1940,—I can’t remem- 
her just what part of the year it was, but it was in 
the five or six months preceding the transaction 
that is the subject of this hearing,—Mr. Rogers 
came to me as many as three or four times for 
extended conferences, not so much legal, although he 
did ask me some question about the rights and 
responsibilities of partners, but practically all of his 
talks with me were with regard to the wisdom, from 
a business standpoint, of complying with the urgent 
request of Mi. Scharpf to take either all the prop- 
erties out of the corporation, or at least the operat- 
ing properties, that is, the properties that they did 
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take over, and form a partnership to conduct the 
business operations; and I hardly think that I could 
say that they came to me for legal advice on those 
questions. Myr. Rogers came to me for business 
advice, more I would say, whether he ought to com- 
ply with Mt. Scharpf’s request. 

Q. What advice did you give him? 

A. Well, I talked the situation over with him 
at considerable length. He told me that the reason 
Mr. Scharpf gave to him for wanting to have a 
partnership was,—this was afterwards verified by 
Mr. Scharpf himself at a joint meeting of the [79] 
three of us,—that he was working there very hard 
producing, and had a very small interest in the cor- 
poration, only a nominal interest, and didn’t like 
that situation; that he wanted to have an owner’s 
interest, as a substantial owner in the operation 
itself, and he figured he couldn’t do that except by 
a partnership; and that was given as his reason. 

Mr. Rogers expressed to me the fear that Mn. 
Scharpf was trying to get into a position legally 
where he meght get his sons into the business,— 
expressing it in a rongh sort of way,—to get Mr. 
Rogers out of the business. He talked about his age, 
and so forth and the fact that My. Scharpf had a 
couple of sons that were coming on, that were very 
fine voung men, and Mr. Rogers was just afraid 
that, if he consented it might put Ma. Scharpf in 
a position where he could supplant him, vou might 
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sav, in the business; not steal it from him, but on 
some fair terms for his sons. We talked that over 
at considerable length several times. T had the 
highest admiration for both of them. I told him that 
T didn’t think Mr. Scharpf would ask anything of 
that sort from him that was not fair. I told him, on 
the other hand, that Scharpf had sons growing up, 
and if they wanted to get into the business, I didn’t 
see how he could arbitrarily refuse to let him carry 
out the ambition,—on proper terms, of course. And 
eventually, at my suggestion, there was a joint meet- 
ine of the three of us. It was not a director’s meet- 
ing, it was just consultation regarding the situation 
that [80] they were in, and Mr. Scharpf’s urgent 
request that he consent to what Myr. Scharpf was 
wanting. At that time we talked rather frankly 
about his reasons for desiring this change in the 
organization. Again Mr. Scharpf stated that there 
he was working like a dog, and verv effectively, and 
that the two of the together were making profits, 
and that all he was was a hired man of the corpora- 
tion, and he didn’t hke to be in that position, and 
therefore he desired the formation of a partnership 
in which each of them, or in which he would have 
a fourth interest, with his wife having the other 
fourth, so that he would share in the profits as the 
business was built up, and he would have a shave 
of the earnings and accumulations. I put the ques- 
tion to him about his sons, and he admitted that 
there was nothing that he would like better than 
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to have his sons, or at least one of them eventually 
go into the business, but he expressed himself as not 
willing to force anything of that kind on Mr. 
Rogers, if Mr. Rogers did not feel it was fair. He 
called my attention to Mr. Rogers’ fine sons. 

Now, these men had the utmost confidence in each 
other; they got along fine in their business rela- 
tions, and they have been successful, and they com- 
plimented each other in their business relations; 
aud he said that if Mr. Rogers wanted his sons in 
the business, he certainly would consent to it with- 
out any difficulty. 

I had told Mr. Rogers that he must not count 
on me [81] as an arbiter in such a dispute, or that 
he could expect me to decide with him arbitrarily. 
T told him that I thought he had a right, under 
proper terms and proper considerations, that is, 
Mr. Scharpf, to get his sons in there; and Mv. 
Rogers realized that. I also told him,—this was in 
connection with the discussion,—of the legal effect 
of the partnership as compared with a corporation, 
and that is he and Scharpf ever had an outright 
stalemate, I was not going to arbitrarily going to 
force any decision on either one of them, that I 
would simply resign; and that there simply would 
he a stalemate, and, if there was a partnership, as 
I viewed the law, that could eventually result in a 
receivership, and that it was hardly within his 
power, by any form of business organization, to 
compel Scharpf to stay in the business and operate 
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it with him for the rest of My. Scharpf’s life, or for 
the rest of his life. 

Q. Did you advise him, except for Mx. Scharpf’s 
insistence, that you would prefer the corporation? 

A. Yes, I rather think I did. I had some hesita- 
tion; however, I eventually advised Mr. Rogers to 
consent to it, but I had some hesitation in doing 
ite 

Q. Did vou consider any tax angle of the matter? 

A. No, it was never discussed. I am not a tax 
attorney; they never came to me with anv of their 
tax problems. The problem that Mr. Rogers was 
very concerned about, and which was of the greater 
importance in his mind, and which was also [82] 
My. Scharpf’s problem, was not so much the tax 
angle as it was the questions that were uppermost 
in the minds of either of them; on the part of Myr. 
Rogers, the question of his sons and also the ques- 
tion of certain habilities in partnerships as com- 
pared with corporations, while My. Scharpf wanted 
to get into a partnership so that he would be an 
equal partner in the business. 

Q@. It is your memory that these discussions 
with Mr. Rogers. relating to M1. Scharpf’s associa- 
tion commenced five or six months before the con- 
summation of the partnership? 

A. It commenced a quite a while before; I 
couldn’t say how long before, but I have an idea 
it was as least that long. I think that there were 
about four times that Mr. Rogers called me and said 
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he wanted a conference with me. I think there were 
as many as four times before the one in which Mr. 
Scharpf participated. 

Q. Did you discuss in this meeting the complete 
dissolution of the corporation ? 

A. I think there was some question as to whether 
the corporation should be dissolved and the property 
turned over to the stockholders, and the partnership 
formed amongst the individuals, or whether the 
corporation should merely turn over what vou might 
eall the operating property. That is my memory. It 
was probably at my suggestion that it was not neces- 
sary to dissolve the corporation, in order to put [83] 
the operating property into the partnership, that is, 
that the real property could be left with the corpora- 
tion and the operating properties turned over to the 
partnership. 

Q. Did Mr. Rogers insist, that the corporation 
be not dissolved ? 

A. Iwon’t say that. I will say that he hung back 
and was very hesitant and resistant to the idea in 
his own mind, afraid of it. I know that he tele- 
phoned to his brother about it. 

Q. Who is his brother? 

A. He has a brother in the east, in Minneapolis. 

Q. Did von draw the partnership agreement for 
the Twin Oaks Builders Supply Company ? 

ee Lid): 

Q. We have in evidence now, Mr. Bryson, as 
Petitioner’s Exhibit 15, a document that has been 
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stipulated to as a copy of the partnership agreement 
(hands document to witness). Will you look at that 
briefly and say whether that is the agreement that 
vou drew? 

A. I couldn’t say except by comparing it with 
the original, but I am satisfied from testimony that 
that 1s what it is. 

Q. In that agreement, M1. Brvson, there are cer- 
tain provisions in relation to the duties of a with- 
drawing partner to make a buy or sell offer, and to 
include in that offer stock in the corporation, and 
also an option to purchase an [84] interest by a 
husband of his wife’s interest in the partnership, in 
the event of her death, and an option, in the event 
of the husband’s death that the other male partner, 
with his wife, may purchase it. 

Q. Do you remember those provisions ? 

A. Im a general way, I have not read it over 
since I wrote it. ‘This was in 1941. I don’t remem- 
ber the details, but I remember there was such a 
provision in the contract. 

Q. Will you tell us why those provisions were 
put in there? 

A. The general provision for allowing the buy 
and sell offers for that sort of thing? Is that what 
vou mean ? 


eQ@. Yes. ; 


A. Well, there was quite,—that is quite a cus- = 


tomary provision in a partnership agreement of that 
character, where there are certain properties in- 
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volved and considerable operations. If you refer to 
the execution of the,—if vou refer to the inclusion 
of the stock of the corporation, it seems to me only 
an ordinary business and proper business arrange- 
ment, for either partner to be able to take advantage 
of the opportunities offered by the contract and to 
purchase the property of the partnership, and at 
the same time, in a situation of this kind, to give 
him the opportunity to also purchase the stock of 
the corporation and not leave the corporation with 
some extensive properties without even an oppor- 
tunity rent it [85] advantageously. 

Q. Do you remember, Mr. Bryson, if vou had 
previously drawn any agreement between Mr. 
Rogers and Mr. and Mis. Scharpf relating to the 
stock of the corporation ? 

A. Yes, I had. That is an agreement, as I recall, 
providing for the purchase of the stock by the sur- 
vivors in the event of death. 

Mr. Davidson: I would lke to have this docu- 
ment marked for identification. 

(The document referred to was marked as 
Petitioner’s Exhibit No. 29 for identification. ) 

Q. (By Mr. Davidson): I hand vou herewith 
an agreement date May 31, 1938, marked for identi- 
fication as Petitioner’s 29, and ask you if that is 
the stock option agreement to which you referred? 
(Hands document to witness.) A. Yes, it is. 

Q. Did vou draw that? A. Yes; Tadick 
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Mr. Davidson: I would like to offer that in evi- 
dence. 

Mr. Pigg: No objection. 

The Court: It will be admitted and marked as 
Petitioner’s 29. 

(The document referred to, heretofore 
marked as Petitioner’s Exhibit No. 29 for iden- 
tification, was received in evidence as Petition- 
er’s Exhibit No. 29.) [86] 

Ome bei Wavidson): Is it correct,*Mir, Bry- 
son, in general, that the provisions relating to the 
options of the stock in a partnership interest, under 
the partnership agreement of January 2, 1941,.— 
that those provisions were substantially the same 
as those included in the stock option agreement of 
oa2 

A, Of course, they will speak for themselves; 
it is my general recollection that they were sub- 
stantially the same, and designed to carry out the 
same plan and design. 

@. You stated that your conferences prior to 
this general meeting when you came to this agree- 
ment. were with My. Rogers rather than M1. 
Scharpf ? 

A. Yes, I had three or four conferences, or more, 
with Mr. Rogers, and thev related to his objections 
to the partnership, the change in the arrangement, 
and finally I suggested to him that he ought to call 
Mr. Scharpf in and talk frankly about his objec- 
tions. This we did, and we talked it over with Mr. 
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Scharpf and Mr. Rogers then announced that gen- 
erally he was not in favor of it, but that he would 
consent to it. I think it was that same night, or it 
might have been later. Then, of course, we (is- 
cussed and agreed upon the terms of the partner- 
ship agreement; after that had been agreed upon, 
I put in some provisions as a protection to Mr. 
Rogers, to protect him against what he was afraid 
of. 

Q. Did Mr. Rogers object to the formation of a 
partnership [87] as distinguished from a corpora- 
tion ? 

A. Yes, he objected to is. He did not say arbi- 
trarily that he wouldn’t do it, but his arguments 
were against it, that he was afraid of it, and that he 
was very much opposed to the idea of any change. 

Mo. Davidson: That is all, Woe Bryson 


Cross-Examination 
Bye, Pigs: 

Q. My. Bryson, as I understand vour testimony, 
these conferences that you had with Mr. Bryson 
were of a non-confidential nature, so far as any 
conversations or advice that vou gave My. Rogers 
or Mr. Scharpf? 

A. I don’t understand your question. 

Q. They were non-confidential? There were no 
privileged communications ? 

A. No, I don’t think so. They were not talking 
to me as a lawyer; thev were talking to me as a 
man whom they had agreed to resolve their differ- 
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ences, and how they could best solve them in a 
business way. 

Q. Now, at the time of your first conversation, 
and the other conversations that you mentioned with 
Mr. Rogers, did you know anything about the num- 
ber of shares in the stock of the company that Mr. 
Rogers held? 

A. I couldn’t tell you the number of shares, but 
I know Mr. Rogers held half of the stock and Mr. 
and Mrs. Scharpf [88] owned the rest of it. My. 
Scharpf owned only a nominal amount; I don’t 
know the proportion. I probably did right when I 
drew the papers, but I had probably forgotten it a 
week after that. 

Q. At the time vou drew the papers, vou knew 
Mr. Scharpf was secretary-treasurer of the corpora- 
tion? BA GSE 

Q. And was responsible for various phases in 
the conduct of its business, as he deseribed them 
this afternoon ? 

A. He was responsible for performing the duties 
of secretary-treasurer of the corporation: is that 
what you mean? 

Q. Were vou present when he testified this after- 
noon? 

A. Yes, but I couldn’t hear his testimony very 
well. I sat over in the corner, in the open, where I 
couldn't hear very well. 

@. You heard his testimony as to the general 
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scope of the affairs of the business, or the conduet 
of the business, and its background ? 

A. I didn’t hear all of it; I think I could prob- 
ably sense it. 

Q. You knew the circumstances, in general, 
when he had the conversation that you referred to? 

A. Well now, I knew this about it, that Mr. 
Rogers was an older man with a very large experi- 
ence in large affairs, and a man who was apt to be 
a good deal better informed about [89] general 
economic conditions and better qualified to chart the 
financial and business course of the corporation that 
was Mr. Scharpf. On the other hand, Mr. Scharpf 
was extremely well liked in the community, very 
active and very energetic, a natural salesman, and 
they just complemented each other’s work in that 
respect. 

Q. As the holder of the quahfyinge shares of the 
corporation, you attended the stockholders meet- 
ings? 

A. Yes; not all of them, perhaps, but whenever 
anything of any consequence was up, I attended. 

@. Where were the meeting held? 

A. They were usually held in my office, I think. 

Q. Did vou know of any occasion at any time 
when Mrs. Scharpf voted her stock other than in 
accordance with Mr. Scharpf’s wishes? 

A. No, I don’t remember of anv such situation. 
If there was any dissension between them, I never 
heard sos 7 
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Q. So far as the possibility of Mr. Scharptf’s 
stock being brought into the business, in the event 
of the formation of the partnership, did you discuss, 
—I mean the effect of such an arrangement,—did 
vou discuss at all the effect of such an arrangement 
with Mr. Rogers, and the possibilities, o1 the pos- 
sible equivalent of Mr. Rogers giving or trans- 
ferring to the name of one of his sons a relative 
portion of his stock? 

A. You mean of Mrs. Scharpf doing that? [90] 

Q. Well, I may be confused. I’m sorry. 

A. If I understand what you mean, I don’t think 
so. I will tell you, while I pointed the ultimate end 
of actual strife and lawsuits, I never for a moment 
thought there would be any trouble between the 
two men; they were both such fine men that they 
would come to an agreement, and I think that I 

aid, in mv judgement, if I said something was fair, 

they would do it; I think that Mr. Rogers did con- 
sent to some things that he was at first verv much 
opposed to, and he did so in my advice. 

Q. You knew, as an attorney, that Mas. Scharpf 
could have transferred or given to the same sons 
a percentage or a number of shares of stock in the 
corporation, and the sons could have had a voice in 
the corporation’s business to the same extent that 
they might have in the partnership arrangement, 
didn’t you? A. JI don’t think that is true. 

OG; You don’t think that is true? 

A. No, I do not. She could transfer stock to 
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one or both of her sons, and they could participate 
in meetings as all stockholders do, in general, in the 
corporation, but that didn’t mean they would get 
into the business; that didn’t mean that they would 
be taken into the business as employees or officers. 

Q. isn’t it a fact that’ Mr. Rogérs Wielding 
eent of the stock in person, and Mr. and Mrs. 
Scharpf held fifty [91] per cent between them, with 
neither family in control of the corporation,— 
actual control. 

A. Oh, there was a possible stalemate. 

Q. There was a possible stalemate? 

Ay Chat is rrelht: 

Q. So that Mrs. Scharpf or Mr. Scharpf. so far 
as his full number of shares was concerned, could 
have given their shares of stock to the sons, or 
anyone else who they might see fit to give them to, 
couldn’t they ? A. Sure. 

Q. And Mr. Rogers would have had nothing to 
say about it? 

A. Not so far as the stock ownership was con- 
cerned. 

Q@. The corporation would have continued to 
exist right along unless and until the conditions got 
bad that it might result In a receivership under 
those circumstances ? 

A. That is a possibility. 

Q. That is the picture so far as the corporation 
was concerned. Now, so far as the partnership was 
concerned, vou knew, also, that it was impossible 
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for Mr. Scharpt or Mrs. Scharpf, as partners, to 
bring in the son without the son the other partners 
don’t vou? 

A. I don’t know as I understand you. 

Q. Well, it could not have been done by either 
one or the other attempting to bring in their sons 
without the consent [92] of the other partners? 

A. That’s right. 

Q. And if thev had attempted it, why that would, 
per se, dissolve the partnership? 

A. Or, give a right of dissolution to the other 
partner. 

Q. So, what did vou think about My. Rogers’ 
apprehensiveness so far as the sons were concerned, 
as to whether it was imaginary or whether it was 
fanciful ? 

a Well, I thought it was quite possible that 

‘ Scharpf a few vears later, when his son got 
a with his education, that he might want him 
in the business. I told Mr. Rogers that, and that 
if he wanted him in he should take him in,—under 
the proper kind of arrangements, of conrse, not as 
manager or as a full partner. but in a position in 
the business as an emplovee, so that he could go 
into the business and eventually be able to come 
into it, perhaps. 

@. What reason was there, if vou know why that 
same arrangement could not have been accomplished 
so far as the stock ownership of the corporation was 
concerned ? | 
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A. I don’t think you get this distinction. Mr. 
Rogers had the idea he would be in a better position 
against having that situation forced upon him under 
a corporation that he would under a partnership. 

Q. You did not, as an attorney, attempt to ex- 
plain or discuss these phases as to the legal aspects 
with Mr. Rogers? [93] 

A. Oh, yes, I did, to some extent. 

Q. Didn’t you tell him the same things in which 
he expressed concern could happen in a corporation 
as well as in a partnership if not better? 

A. I don’t know if I understand vour meaning. 

Q. We will strike the question. Did you know, 
or did you discuss with My. Rogers the possibility 
that he anticipated, of the bringing of the sons into 
the business as possible partners, that, so far as 
the future of it was concerned, Mr. Scharpf could 
have, and his wife could have accomplished the same 
thing in the corporation ? 

A. That was a long time ago. I know I discussed 
the legal implications and the legal situation with 
Mr. Rogers; 1 would not be prepared to know and 
sav what all the possibilities were that I discussed 
with him at that time, unless T would sit down for an 
hour and think of some of the things. But I think, 
In a general way, the Scharpfs could have brought 
about that situation, but from a practical situation, 
he could not have forced his son in there. However, 
I told Mr. Rogers that, if he wanted him to come 
in as an employee, under proper regulations, either 
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if the corporation was continued, or under a part- 
nership, he should allow him to come in. I told Mx. 
Rogers that I didn’t think there was any possibility 
of Ma. Scharpf trying to force his sons in against 
his protest, if he insisted upon it; but I also told 
Mr. Rogers at the [94 & 95} same time that, if My. 
Scharpf wanted his sons in there and wanted them 
to grow up in the business, as employees, of course, 
and not as managers, that I thought Ay. Rogers 
should consent to it; and, on the other hand, I 
thought that if Mr. Rogers wanted any of his sons 
in there, Mr. Scharpf should consent to it. As it 
was, the situation worked out beautifully, but it was 
a real worry to Ma. Rogers at the time. 

Q. But none the less, from Mr. Scharpf’s stand- 
point, and that of his family, he would be in a better 
position to bring his sons into the business of the 
corporation than he was after the business was 
transferred to the partnership ? 

A. No; I think he was in a better position to 
bring his sons in after they were a partnership, than 
he was when thev were a corporation. 

Q. He would have had to have Mr. Rogers con- 
sent in that event, wouldn’t he? 

A. Well, the only way either one of them could 
bring his sons in against the protest of the other 
would be a threat of breaking the arrangement be- 
tween them, and the partnership could be more 
easily broken up than the corporation. 

Q. Now, as concerns Mr. Rogers, the hazards or 
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the dangers that he might have anticipated in the 
event of bringing his sons into the business,—the 
partnership,—the partnership did not improve that 
situation, did it? 

A. Mr. Rogers’ situation? [96] 

QO. Yes: 

A. No, I don’t think it did in that respect. But 
T convinced him J thought there was no danger, 
because his apprehensions, I thought, were unjusti- 
fied. IL think I convinced him that he could not 
afford to make an issue of this partnership request 
at this time, over something which might never 
become anything of any consequence, and, if it did 
come, it could be handled. I told him that I thought 
he could not afford to reject the urgent request of 
his partner, in wanting to have a share of the 
operating end of the business, because of the fear 
that his partner might at some time in the futire 
trv to force his sons into the business. 

@. Mr. Bryson, as,alreadv shown, we know that 
Mr. Rogers held fifty per cent of the total out- 
standing stock. That is correct, isn’t it? 

A. Mr. Rogers held fifty per cent of the stock. 

@. Assuming that Mr. Scharpf held 3.84 per cent 
and Mrs. Scharpf held 46.16 per cent, and the other 
50 per cent was held by Mr. Rogers; what was there 
to prevent a shifting of the stock interest as between 
Mrs. Seharpf to Mr. Scharpf, on a 50-50 basis, 
that is, as to them, each getting 25 per cent of it; 
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what could prevent that being brought into effect? 

A. There was nothing to prevent it. 

Q. That is what the result of the partnership 
agreement is, giving Mr. Scharpf 25 per cent of the 
partnership? [97] Ee hats rot, 

Q. Why couldn’t that shifting of stock have 
been accomplished ? 

A. Well, judging from the number of gray hairs 
in your head, I think you have practiced law long 
enough to know that, in these inter-familv relation- 
ships, while it is true Mrs. Scharpf could have given 
Mr. Scharpf one-half of her stock and accomplished 
it, still things are not done that way. You do not 
generally tind wives willing, usually, to turn over 
one-half of their assets to their husbands. | 

Q. Didn’t she consent to the arrangement,—the 
partnership arrangement? 

A. Yes, she consented; but her husband got none 
of her stock; as a result of the partnership agree- 
ment, he got one-fourth imterest in the operating 
company. 

Q. But after the partnership arrangement, her 
stock ownership in the corporation didn’t represent 
an interest in a going concern? Did it? 

A. No, it did not. 

Q. It was worth only the lhquidation value of 
the real estate? 

‘A. Yes, coupled with the joint ownership or 
operation of the properties under an operating 
agreement by the stockholders. 
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Q. What is the fact as to the discussion, if any, 
as to [98] the scheme under which the partnership 
would be organized ? 

A. I cannot remember details like that. That is 
quite a long distance back, but I would say that it 
must have been because of the fact that they had 
seen operating that business. They asked me to 
change the corporate name, and the only way that 
could possibly be done was the way it was done. I 
would say that the reason they wanted to retain 
the old name in the going concern, or in the operat- 
ing concern, was to conserve the good will that had 
been built up by the use of that corporate name. 
I don’t remember the details of those requests. 

Mr. Pigg: That’s all. 

The Court: Are there any further questions? 


Redirect Examination 

By Myr. Davidson: 

Q. In the case of a transfer by Mr. Scharpf of 
a part of his stock to one of his sons, in the corpora- 
tion, there is nothing that the sons could do to force 
his recognition, is that right? 

A. In the stock of the corporation ? 

OF Ves, 

A. He could force him to recognize him as a 
stockholder. 

@. As an employee? 

A. Not as an employee, or to take him into the 
business. 

Q. But after the partnership was formed, if Mr. 
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Scharpf [99] had assigned one half of his interest 
in the partnership to his sons, he would have to 
accept it, that is, Mr. Rogers would have to accept 
it, or they would dissolve the partnership? 

A. Yes, it could be dissolved. 

Mr. Davidson: That is all. 

Nae rase. Phat is all. 

The Court: You may stand aside. 

Mr. Davidson: This witness will not be desized 
by the government, will he? 

The Court: Is the witness excused ? 

Mr. Pigg: So far as the government is con- 
cerned. 

Mr. Davidson: Then you may be exeused, Mx. 
Bryson. 


(Witness excused. ) 
The Court: Is it agreeable that we meet tomor- 
row morning at 9:30? 
Mr. Davidson: That is agreeable. 
Mr. Pigg: That is agreeable. 
The Court: We will take a recess until 9:30 
tomorrow morning. 
(Whereupon, at 5:30 p.m., a recess was taken 
until 9:30 a.m., Tuesday. June 8, 1948.) [100] 
9:30 A.M., June 8, 1948 
(Met pursnant to adjournment.) 
The Court: Are counsel ready to proceed? 
Mr. Davidson: Ready, your Honor. 
Mr. Pigg: Ready, your Honor. 


e 


Mr. Davidson: TI will call Mr. Scharpf, who was 
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on the stand yesterday, for further cross-examina- 
tion. . 

The Court: Has cross-examination been con- 
cluded of this witness? 

Mr. Pigg: It has not, your Honor. 


Whereupon, 


LOUIS C. SCHARPE 


recaifed as a witness for and on behalf of the Peti- 
tioner, having been previously duly sworn, was 
further examined and testified as follows: 


Further Cross-Examination 
ipyeit. Pics: 

Q. Mr. Scharpf, I believe when we adjourned, in 
vour cross-examination yesterday afternoon when I 
was interrupted, among the last things that we were 
discussing was the connection, if any that Mr. Col- 
lins, the accountant, had with the corporation. In 
these mectings and discussions that were had pre- 
liminary to the action taken by the corporation, as 
reflected by the corporate minutes,—I mean the 
minutes of the stockholders meeting and the direc- 
tors meetings that are now in evidence. on the first 
of January, 1941, did Mr. Collins [102] take any 
part, or was he present at any of the discussions 
between vou and My. Rogers and others that led 
to the formation of the partnership ? 

A. I think most of these discussions were with 
Mr. Bryson. our attorney, and I think we eventually 
called in the auditor to help out so far as the books 
were concerned. 
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Mr. Pigg: f want the record to show that anv 
reference to Mi. Collins, who has been the represen- 
tative of the Petitioner, is not made in a personal 
way. There is nothing personal about it, but merely 
his association on the question of the tax angle. 

Oe Cby Mr Pisce): You say most of the dis- 
cussions were with the attorney, Mr. Bryson? 

Aw Lhaiis right. 

@. You mean bv that, that My. Collins was not 
present, and that vou did not discuss the tax angle 
with him at all? 

A. I did not discuss the tax angle about the 
formation of the partnership. 

@. Did he’ give vou any advice about the tax 
angle in the formation of the partnership ? 

I don’t remember it. 

What did you say? 

IT don’t remember it: no sir. 

Would vou say that he did not? [103] 

IT would say that he did not. 

Mr. Collins, is he the gentleman at the coun- 


a a a 


sel’s table, the third man fiom the right at the table 
there (indicating) ? A. Yes. 

@. And do vou know whether Mr. Collins pre- 
pared the petition of the Petitioner corporation 
that was filed with the tax court in this proceeding ? 

A. Yes, I imagine he did. 

Q. If his name appears on the petition, would 
you say that was the same person? Would vou? 

A. Yes. 
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Q. When, Mr. Scharpf, did you first become 
unhappy or concerned about your status as a stock- 
holder and your interest as represented by your 
stock in the Petitioner corporation? 

A. Well, for quite a number of year; I didn’t 
bring it up to Mr. Rogers until probably a vear or 
two before that time. 

@. Have the services to the corporation, as you 
deseribed them yesterday, by both Mr. Rogers and 
vourself, prior to 1941,—— 

The Court: T believe, counsel, you went over that 
pretty thoroughly yesterday. Let us not go over it 
again. That is the trouble about bringing witnesses 
back on the stand after they have been on the stand. 

Myr. Pigg: That is correct, your Honow ania 
am going to go into another point. 

The Court: I remember that testimony yester- 
Gane 

Mr. Pigg: There is just one question on that. 


Q. (By Mr. Pigg): Did you receive, each of 
you, a salary from the corporation of $7,200 in 1940 
for your services? A. Tf think that is right. 


Q. If that is the amount shown on the corpora- 
tion’s returns, would vou sav that would be the 
correct figure? 

A. Yes, it should be on the books, ves. 

Q. I don’t remember whether you testified as to 
where all the property, the real property and fix- 
tures of the corporation were located on January 1, 
1941; whether they were at Eugene, Junction City, 
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or Cottage Grove, or all three places. Were they 
at all three places? me Bhetis richt 

Q. Are both My. Rogers and vourself still officers 
of the Petitioner corporation and in the same ca- 
pacity that vou were before? 

A. Yes; Mr. Rogers is President and I am Sec- 
retarv-Treasurer. 

Q. Ma. Scharpf, I hand you Petitioner's Exhibit 
7 and I eall your attention to the item of $729.40 
appearing under vor name on that exhibit, as a 
part of the $2.000. Do vou [105] see that (indicat- 
ing) ? A. Yes. 

Q. That is described as borrowed from George 
L. Scharpf. Does that represent a note or open 
account, if vou know? 

mw Weil, | don’t know. I imagine it was note. 
We generally borrowed money with notes from the 
boys. 

Q. Do vou know whether that $729.40 had been 
borrowed from, I believe vou said it was vour son? 

Eee es, 

@. Was it borrowed before Januarv 1, 1941? 

A. I couldn’t sav that; it was evidently right at 
that time. 

Q. I hand vou Exhibit No. 9, which is the min- 
ites of the special meeting of the board of directo1s 
of the Petitioner corporation, held on January 2, 
1941.I call your attention to the last paragraph 
which describes the transaction insofar as the in- 
debtedness of the corporation to the individuals 
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named are concerned. Can you say whether that is 
the actual situation, and if that is not different from 
your testimony yesterday ? 

A. Can I read this paragraph (indicating) ? 

Q. Surely. May I say, Mr. Scharpf, I am not 
trying to trip you in your testimony, or get you to 
contradict vour testimony; I am just trying to 
refresh your memory. 

A. Jam trying to understand that (indicating 
document). [106] 

Q. Well, that is going to take some time. I will 
withdraw the question. I will ask you, Mr. Scharpf, 
if this Exhibit 9, beginning on page 1 and ending 
on page 2 of the exhibit, does that not state that 
the indebtedness by the corporation to Mr. Rogers 
in the amount of $2,000 and the indebtedness on the 
part of the corporation of $1,500 to Mrs. Rogers, 
and the indebtedness of the corporation to yourself, 
Mr. Louis C. Scharpf, $2,000, and the indebtedness 
to Eva M. Scharpf, $2,000,—that the amounts were 
cancelled ? A. Yes. 

Q. That is correct? 

A. That evidently explains the situation, that the 
corporation owed John Rogers and myself some 
salary, and I think it owed some dividends, and that 
they had a note George and Bill that would tie into 
this,—I_ think that would explain it. 

Q. Now, referring to the item, Exhibit 9, appear- 
ing under your name ‘Louis ©, Scharpt,”’ amd to 
the item of $729.40. Wouldn’t the two exhibits to- 
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gether, Exbits 7 and 9, show that the $729.40, as 
it appears in Exhibit 7, refers to the sum borrowed 
by the corporation, or by you from your son and 
loaned to the corporation prior to January 1, 1941? 

A. Yes, [ think prior to January 1, 1941, it 
owed George L. Scharpf some money. 

Q. And that was a part of the indebtedness that 
was [107] cancelled in this transaction ? 

ie Y es: 

Q. Would the same thing be true with respect to 
Kiva M. Scharpf, in the sum of $1,126.60? 

Nee Yes: 

Q. Now, this $729.40, has that been repaid to 
your son? A. Yes. 

Q. And what was the source of the funds from 
which the repayment was made? 

A. Well, the onlv source I have is the salary 
and earnings from the partnership. 

Q. Referring to the $1,126.60 item, first, Eva M. 
Scharpf, Gndieating), do you see that? 

A. Yes. 

Q. What would have been the source of repay- 
ment of that item. 

A. Well, the source of repayment for that item 
could have been some of the earnings of the Twin 
Oaks Builders Supply Company, or some of the 
earnings from some of her private mvestments. 

Q. Mr. Scharpf, I hand vou Petitioner’s Exhibit 
No. 1, which contains the balance sheets of the Twin 
Maks corporation from 1935 to 1944, inelusive. IL 
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call your attention to the column near the center, 
which is headed ‘‘sale to the partnership, January 
1, 1941,’’ and to this item of $7,500 in that column, 
enclosed in parenthesis, and opposite the words 
‘notes [108] payable,’’ and under ‘‘habilities and 
capital,’? and I call your attention also to the fact 
that the exhibits which I am now handing you,— 
that the four items at the bottom of that page 
ageregate $7,500. It is a fact that this item of 
$7,500 on Exhibit No. 1 refers to the same four 
items on Exhibit 9? 

A. I wouldn’t know; it 1s the same amount. I 
wouldn’t know whether it refers to the same amount 
or to the same transaction or not. 

Exhibit 9 represents or refers to the indebtedness 
of the corporation, does it not, which are cancelled? 

A. Yes. 

Q. Exhibit No. 1, or ‘‘notes pavable,” refers to 
the indebtedness owing by the corporation, does it 
nove 

A. That is what it savs, ‘‘notes payable $7,500.”’ 

Q. It is reasonable to assume they refer to the 
same item? 

A. No, I wouldn’t assume anything; I would 
want to look it up in the books. 

Q. Can you determine whether that is a fact or 
not ? 

A. I expect so; we have a very good set of 
books. 
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Q. I may have to get at that some other way. 
Mr. Scharpf, I hand you Petitioner’s Exhibit 10, 
which is the notes receivable, as it appears on the 
books of the Twin Oaks Company, and represents 
notes receivable from the Twin Oaks Builders 
Supply Company; is that correct? A. Yes. 

Q. I call your attention to the figure or item 
of $89,378.35 appearing on the second column under 
the words or heading “‘principal,’’ and under the 
subheading ‘‘indebtedness,’’ also to the right hand 
column ‘“‘balance.’’ The same figure appears there, 
does it not (indicating) ? ey Yes. 

Q. Handing you Exhibit 11, which is the note 
signed by Twin Oaks Builders Supply Company 
dated January 2, 1941, in the sum of $89,378.35. 
Those two refer to the same transaction, do they 
not? A. Yes. 

@. And Exhibit No. 11 was the note given by 
the partnership in payment, or as a promise to pay 
the principal amount of $89,000; is that correct? 

pew i nat is reht. 

Q. What was the source of the funds with which 
that note was paid on the date and in the amount 
shown in Exhibit 10,—that note and its renewal? 

A. Well, the source from which that would be 
paid would be from the earnings of the partnership: 
sale of some of their assets. 

Q. What other assets did the partnership have 
other than those transferred to it by the corpora- 
tion ? 
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A. The assets were the merchandise and the 
trucks and the bank account, and the book accounts. 

Q. The accounts receivable and the cash? 

A. Yes. 

Q. Being the same assets that were transferred 
on January 1941 by the corporation; is that correct? 

A, That is right. 

Q. Mr. Scharpf, I hand you Petitioner’s Exhibit 
14, which is the schedule, as per the books of the 
Twin Oaks Builders Supply Company, of rentals 
received by the Twin Oaks Company, the corpora- 
tion, from the Twin Oaks Builders Supply Com- 
pany, the partnership, for the vears 1941 to 1948, 
or, rather, to February 28, 1948, inelnsive; is that 
right? A. Yes. 

Q. Didn’t the Twin Oaks Company, that is, the 
corporation, acquire or purchase property known as 
the McCormack property in 1941 or during the year 
1941? 

A. We acquired the McCormack property about 
that time. | 

Q. You did? AUCs. 

Mr. Pigg: I will ask that this be marked for 
identification. 

The Clerk: It will be Respondent’s B. 

(The document referred to was marked as 
Respondent’s Exhibit B for identification.) 

Q. (By Mr. Pigg): I hand you Respondent’s 

Exhibit B for identification [111] and ask you if 
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that refers to the McCormack property (hands doc- 
uments to witness) ? 

A. That is right. 

Q. Does that contain any factual information or 
statements concerning the date? 

A. That was purchased in July 1941. 

Q. By the Petitioner Corporation? 

eee? ates rieht, 

Q. From Martha McCormack ? 

A. That is right. 

Q. What was the purchase price of that prop- 


A. What was the purchase price? 
Q. Yes? 
A. I don’t remember what it was; I would have 


to look on the books. 

Q. Does it not bear, the photostatic copy, in 
print, and indication that the revenue stamps 
amount to $4.40? A. hat is right. 

Q. Wouldn’t that indicate that the purchase 
price was between $3500 and $4000? 

A. I couldn’t tell vou that. 

@. You don't know? eNO: 

Q. Who would know the purchase price? 

A. We could look it up in the books; we have 
the purchase [112] right on the books there. 

Mr. Pigg: Your Honor, I understand that coun- 
sel for the Petitioner will concede or stipulate that 
this exhibit does show the purchase price to be be- 
tween $3500 and $4000. 

Mr. Davidson: We so stipulate. 
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The Court: Very well. 

Q. (By Mr. Pigg): Mr. Scharpf, what is the 
fact as to whether or not this McCormack property 
was used thereafter in the business of the partner- 
ship? 

A. The facts were these; the property had a big 
two-story house on it that we had to tear down, and 
we tore it down, and there is still a vacant lot there 
which we use for storage. 

Q. For storage of lumber and building mate- 
rials? 

A. ‘That is. right; for drivers and storage space; 
no buildings on it. We wrecked the building. 

Q. The storage space is a necessary facility of 
a lumber business such as yours is it not? 

A. That is right. 

Q. Did not the Petitioner corporation also buy 
what is known as the Orem property about Decem- 
ber 1943? A. The Orem property? 

Q. Yes? A. Yes. [113] 

Mr. Pigg: If will ask that this document be 
marked for identification as Respondent’s next in 
order. 

The Clerk: Respondent’s Exhibit C. 

(The document referred to was marked as 
Respondent’s Exhibit C for identification. ) 

Q. (By Mr. Pigg): Mr. Scharpf, I hand you 
Respondent’s C for identification, and I will ask 
you if that document purports to bear a date,— 
strike that. I will ask you if that document purports 
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to be a deed, and if it related to the Orem property ? 
(Hands document to witness. ) 

Ae has richt. 

Q. And if it shows the purchase or acquisition 
by the Petitioner of this property? 

A. That is correct. 

Q. Can you tell me the amount of the revenue 
stamps that are shown on there? 

A. There is $4.15 there (indicating). How much 
is that? (Indicating.) It is about four dollars and 
something. 

Q. Do you know the purchase price that was 
paid for the Orem property? 

A. No, I don’t without referring to the books. 

Q. Do vou know whether the revenue stamps as 
they appear on Exhibit C for identification would 
show a purchase price of from $4500 to $5000? [114] 

A. No; I wouldn’t know how that figures out. 

Mr. Pigg: Will counsel stipulate that the pur- 
chased price of the Orem property was $2500? 

Mr. Davidson: That is stipulated. 

QQ. (By Mr. Pigg): What type or character of 
property is the Orem property, Ma. Scharpf? 

A. It is a residence. 

Q. It has been a residential property, and it was 
a residential property at the time it was acquired, 
and has remained such until the present time? 

A. Yes. 

Q. Is it rented or occupied by tenants? 
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The Court: What is the date when the consider- 
ation of that $2500 was given? 

Mr. Pigg: December 1, 1943, Your Honor. 

The Court: 1943? 

Mr. Pigg: Yes, Your Honor. 

Q. (By Mr. Pigg): Do you know the amount 
of the annual or monthly rental paid by the tenants 
of that property, Mr. Scharpf? 

A. Well, recently it has been, I think, $66 a 
month or something hke that. 

Q. Is that more or less than it was immediately 
after December 1, 1943? [115] 

A. Well, I would not know without referring to 
the records; I could not say. 

Q. Do vou know whether the rental has been 
increased by the corporation; whether the rental 
charges by the corporation have been increased 
since the acquisition ? 

A.* No, I don’t. ‘Phat was really Mi. Rogers’ 
share of the work, and I am not too familar with it. 

Q. To whom does the tenant of that property 
make payment of the rental? 

A. To the Twin Oaks Builders Supply Com- 
pany, you mean? 

Q. Yes. A. That is right: 

Q. ‘The partnership ? A. That is right. 

Q. Mr. Scharpf, I hand you Petitioner’s Exhibit 
20, which is a report of the Eugene, Oregon build- 
ine permits for the past 33 years, beginning in 1914 
(hands document to witness). 

A. That is right. 
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Q. Where and in what localities, cities or towns, 
does the Twin Oaks Builders Supply Company have 
its customers or have its trading area? 

Well, we have a store in Junction City. 
Do you have a store in Cottage Grove? 
Not now. [116] 

You did? A. Years ago, yes. 

You did in 1941? A. No. 

What did you have in Cottage Grove? 
Well, we had a warehouse site down there. 
How far is that from Eugene? 

About 22 miles. 

How far is it from Junction City. 

That would be 14 miles further. It would be 
36 miles from Junction City. 

Q. Now, what constitutes the trade area of the 
Twin Oaks Builders Supply Company? 

A. Well, It is all the trading area adjacent to 
Kugene and Junction City. 

Q. The customers of the Twin Oaks Builders 
Supply Company are not confined only to Eugene, 
Junction City and Cottage Grover, are they? 

A. No; we have some farm trade; some farmers 
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trade with us. 

@. Prior to January 1, 1941, what services, if 
any were rendered by Mrs. Scharpf to the corpora- 
tion? | 

A. No services; she was simple a stockholder. 

Q. Prior to the same date, what services, if 
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any, were rendered by Mrs. Rogers to the corpora- 
tion? [117] 

A. No services at all. 

Q. Subsequent to January 1, 1941, what services, 
if any, have been rendered by Mis. Scharpf to the 
partnership ? 

A. Well, she often signs the payroll checks, and 
the checks in payment of notes payable, and other 
checks, and lists the accounts receivable once a 
month, and advises us about things. 

Q. Who prepares these pavroll checks? 

A. You mean to the point they are ready for 
signature ? 

Q. Yes. A. The Bookkeepers. 

Q. Does Mrs. Scharpf supervise or instruct the 
bookkeepers how to prepare these pavrolls and pay- 
roll checks? A. No sir. 

Q. Subsequent to January 1, 1941, what services, 
if any, have been rendered by Mr. Rogers to the 
partnership ? 

A. Just about the same type of work. 

Q. ‘The same type as Mrs. Scharpf? 

A. That is right. 

Q. Doesn't she sign payroll checks and payrolls 
and so forth. 

A. Yes; and lists the accounts receivable. 

Q. What are the circumstances which determine 
whether or not Mrs. Rogers or Mrs. Scharpf will 
sign payroll checks? 

A. There is no determination; whoever is hand 
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They usually have to do it in the nights; the girls 
sign them in the evening. 

Q. Whoever happens to be available? 

A, That is right. 

Q. Are they signed at the home or office ? 

A. In both places. The listing of the accounts, 
of course, has to be done at the office. 

Q. Are the payroll checks ever signed by either 
Mr. Rogers or yourself? A. Yes. 

Q. How many employees are there on the pay- 
roll? 

A. How many employees are there on the pay- 
roll? 

Yes. vee OOM OO: 

How often are they paid? 

Every two weeks. 

So there would be approximately sixty pay- 
roll checks to sign a month? 

emeeliiat is recht, 

Q. Mr. Scharpf, going back to the McCormack 
property, I believe you said that was one on which 
a building was located at the time of its acquisition 
and it was removed and wrecked? 

A. That is right. 

Q. You said the Twin Oaks Builders Supply 
Company [119] wrecked the building, or caused it 
to be wrecked ? 

A. We hired somebody to wreck it. 

Q. Who do you mean by ‘‘we’’? The partner- 
ship ? 
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A. Well, I don’t know; I don’t know who that 
Was. - 

Q. Is ita fact or is it not a fact that the partner- 
ship did hire the wrecking of the building and paid 
for the wrecking of the building and putting the 
property in a condition of usefulness for the storage 
of lumber and other materials for your business? 
QMet is a fact, isn’t it? A. I thankies: 

Q@. Do you have any reason whatever to doubt 
that that is a fact? 

A. Well, that is a matter that vou would have 
to look up on the books in order to be absolutely 
sure. 

Q. You are the secretary of the corporation and 
handle the affairs in the manner that you described ? 

A. That’s right. 

Q. And you handled the partnership affairs and 
have been doing so in the manner you have de- 
scribed ? A. That’s right. 

Q. Wouldn’t vou know whether the partnership 
paid for the wrecking of the building? 

A. I wouldn’t know at this time; I would not 
remember now. I would probably have known it at 
the time. 

@. Did the corporation, or has the corporation 
at any [120] time since January 1, 1941, engaged 
in any such transactions or made payments for the 
removal of the building, or otherwise? 

A. That is the only building that we would have 
removed. 
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Q. And being the only one, you would normally 
know whether the corporation had it removed or 
whether the partnership had it removed, wouldn’t 
you? . 

A. Well, I couldn’t say. All I could say is that 
the partnership removed the building because we 
had to remove the building, and we had to use the 


ieroperty. 

Q. Mi. Scharpf, what is the age of your son, 
George L. Scharpf? A. Thirty-three. 

Q. At the present time? Dee es: 


Mr Piece: IT think that is all I have. 
The Court: The Petitioner will proceed with the 
redirect examination. 


Redirect Examination 


By Mr. Davidson: 

Q. Mr. Scharpf, is it. possible that perhaps it 
did not cost anything to remove the building, that 
somebody might have removed the building for get- 
ting the building, that is, taking it off for the build- 
ing itself? 

It could have been at that. 

You don’t remember? [121] 

I don’t remember the details of it. 

Who handled that? A. My. Rogers. 
Now, Mr. Pigg brought out on cross exam- 
ination that the partner’s contribution to the capital 
of the partnership of $7500 consisted of funds owing 
bv the corporation to you, Mrs. Scharpf, and Mr. 
And Mrs. Rogers, and your son George, didn’t he? 
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A. Yes. 

Q. Were those bona fide debts from the corpora- 
tion to you? A. That is correct. 

Q. And was there a salary legally due you at 
that time? A. Yes. 

Q. In the amounts shown? A. Yes, 


Q. How about George’s indebtedness from the 
corporation; how did that originate? 

A. Well, George, as well as Bill, fell heir to some 
money from their grandmother, and they loaned it 
to the corporation in order to get some interest. 

@. And were they paid for the money that they 
loaned to you. 

A. We certainly did pay them. 

Q. You and Mrs. Scharpf paid them for the 
money [122] borrowed ? 

A. We certainly did. 

Q. Was there any reason that the corporation 
would not have to pay this debt in cash if you han- 
dled the transaction that way? 

A. There is no reason at all; it was just a way 
of handling it. 

Q. You could have withdrawn the money as cash, 
and then put it into the partnership as cash? 

A. Yes. 

Q. Wasn’t the effect the same, that all you did 
was to reduce the purchase price of the assets by 
the amount of this indebtedness ? 

Mr. Pigg: That is leading, I will object to it. 

The Court: Yes, it is leading. 
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A. It was simply a matter of bookkeeping. We 
could have issued a check for my salary and for the 
salary of Mr. Rogers, and the dividends, and all 
that, and the interest, and then given the checks 
back; it is all one and the same thing. 

Q. (By Mz. Davidson): Mr. Scharpf, you tes- 
tified that Mrs. Scharpf, to your knowledge had not 
voted her stock contrary to your wishes. Is that 
correct? ewe ves. [123] 

Q. Did von ever vote her stock contrary to her 
wishes ? ee No, 

Q. Asa matter of fact, you and Mr. Rogers con- 
trolled the corporation as against Mrs. Scharpf, 
didn’t you? Aeeeves, | thimlk so. 

Q. You testified that your duties were the same, 
in general at January J, 1941, in connection with 
the partnership as they were in connection with the 
corporation prior to that? 

A. That’s right. 

Q. Was that true of the employees? Did the 
truck drivers continue to drive the trucks? 

A. Just the same way. 

Q@. Were there any differences in vour duties 
from what they would have been if the corporation 
had been entirely dissolved. 

A. None whatsoever. 

Q. In other words, they were the normal dutics 
of carrying on the business? 

Pee itateis correct. 
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Mr. Davidson: I would like to have this marked 
for identification. 

The Clerk: Petitioner’s No. 30. 

(The document referred to was marked as 
Petitioner’s Exhibit No. 30 for identification. ) 

Q. (By My. Davidson): I hand you here, a doc- 
ument marked for the purposes of identification as 
Petitioner’s No. 30 Gindicating). Referring only to 
the printed matter on that, will you tell me what 
that piece of paper is? 

A. This is the letterhead of the Twin Oaks 
Builders Supply Company, a corporation. 

@. And in what way is that designated as the 
corporation letterhead ? 

A. It has the name of John J. Rogers as Presi- 
dent, and L. C. Scharpf as Secretary, at the top of 
the letterhead. 

Q. Was that letterhead in use prior to the for- 
mation of the partnership ? A. Yes. 

Mr. Davidson: I would like to offer in evidence 
Petitioner's 30. 

The Court: Is there any objection? 

Mri. Pigg: No objection. 

The Court: It will be received in evidence and 
marked as Petitioner’s 30. 

(The document referred to, heretofore marked 
as Petitioner’s Exhibit No. 30 for identification, 
was received in evidence as Petitioner’s Exhibit 
No. 30.) 
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Mr. Davidson: I would like to have this docu- 
ment marked as the next Petitioner Exhibit. 

aires Cleri<; Petitioner's 31. [125 & 126] 

(The document referred to was marked as 

Petitioner’s Exhibit No. 31 for identification.) 

Q. (By Mr. Davidson): I hand you herewith a 
document which has just been marked for identifi- 
eation as Petitioner’s 31. Will you tell me what 
that is? 

A. ‘That is the letterhead of the Twin Oaks 
Builders Supply Company, the partnership. 

Q. In what way is it distinguished from the let- 
terhead of the corporation ? 

A. It does not have the names of the officers. 

Q. Was this letterhead, Petitioner’s Exhibit 31, 
in use by the partnership after January 1, 1941? 

A. Yes. 

Mi. Davidson: We offer that in evidence. 

The Court: Is there anv objection ? 

Mr. Pige: There is no objection. 

The Court: It will be admitted and marked as 
Petitioner’s 31. 

(The document referred to, heretofore marked 
as Petitioner’s Exhibit No. 31 for identification, 
was received in evidence as Petitioner’s Exhibit 
No. 31.) | 

Q. (By Mr. Davidson): Now, did you represent 
to anyone after January 1, 1941, that the operating 
company, the Twin Oaks Builders Supply [127] 


Company, was a corporation? A. No. 
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Q. Did you file an assumed name certificate ? 

A. Yes. 

Q. Did you understand that that was a notice to 
the world that you were in partnership? 

A. That is the reason I figured it, and it had to 
be published in the paper. 

Q. Mr. Scharpf, I hand you Petitioner’s Exhibit 
5, being a statement of the earning of the partner- 
ship for the calendar years 1941 to 1944. The final 
figures at the bottom of each column show the net 
income for each of the years. Will you state whether 
that income is before or after salaries for yourself 
and Mr. Rogers. 

A. That would be before there was any salaries 
deducted. 

Q. In other words, the income of $29,000 for 
1941 was before any salaries? 

A. That is correct. 

Q. And for 1942 the income of $18,000 was be- — 
fore any salaries? A. That is right. 

@. And the same for 1943 and 1944 $44,000? 

B\. MOS, 

@. The income tax return in evidence for 1944 
[128] shows a salary of $14,000 for the two of you. 

A. For Mr. Rogers and myself. 

Q. Yes? A. Yes. 

@. Was there any increase in the salaries be- 
tween 1941, and 1942, if you know? 

A. So far as common labor was concerned, there 
was an increase. 
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Q. Was there any increase in salary ? 

A. Well, I don’t know. There perhaps was. 

Q. Now, you spoke about wanting to go into the 
partnership so that you could liquidate your inter- 
est. Will vou explain that a little bit further? 

A. Well, that was one reason that I wanted to 
go into the partnership, so that my interest could 
be liquidated in case I wanted to get out. The other 
reason would be, I wanted to get a real owner's 
interest in the business. 

The Court: I think that was gone into quite 
thoroughly vesterday. 

Mr. Davidson: I thought there might be some 
misunderstandings because of the cross-examination. 

Q. (By Mr. Davidson): Have you finished your 
answer ? 

A. I just wanted to get an owner’s interest in 
there, so that I would have a decent share of the 
profits available [129] to me, if any. 

Q. Mr. Scharpf, have vou prepared a financial 
statement for yourself as of January 1, 1941? 

me) Yes. 

Q. Do you have it? A. I have it here. 

Q. Will you give it to me? 

A. Surely. (Hands document to counsel. ) 

My. Davidson: I would like to have this marked 
for identification. 

The Clerk: Petitioner’s 32 for identification. 

(The document referred to was marked as 
Petitioner’s Exhibit No. 32 for identification. ) 
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Q. (By My. Davidson): I have a document 
marked as Petitioner’s 32 for identification. Is that 
your financial statement as of January 1, 1941? 

A. ‘That is it. 

Q. Did you prepare that personally? 

A. Yes. 

Orley cOoMmect/ eevee 

Mr. Davidson: I would like to offer it. 

Mr. Pigg: No objection. 

The Court: It will be admitted as Petitioner’s 
ae, [ale] , 

(The document referred to, heretofore marked 
‘as Petitioner’s Exhibit No. 32 for identification, 
was received in evidence as Petitioner’s Exhibit 
No. 32.) . 

Mr. Davidson: That is all. 

The Court: You may stand aside. 

Mr. Pigg: Just a minute, I have some re-cross. 

The Court: Let us not go over the same thing. 


Reeross Examination 
a irr Pisce: 

Q. Mr. Scharpf, what was the rate of interest 
paid by the corporation to vour son, George IL. 
Scharpt, for any sums borrowed from him? 

A. I could not say accurately. I think it was 
four per cent, but I don’t know. 

Who is W. L. Scharpf? 
That is my younger son. 
How old is he? 

He is thirty-one now. 


> OPO 


Commissioner of Internal Revenue 139 


(Testimony of Louis C. Scharpf.) 

Q. As far as any interest paid by the corpora- 
tion for sums borrowed, would the interest rate be 
the same? 

ii wee: What is all, Your Honor. 

The Court: You may stand aside. 

(Witness excused.) 
The Court: Call the next witness. 
Mr. Davidson: I will call My. Rogers. [181] 


Whereupon, 
JOHN J. ROGERS 


called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Davidson: 

Q. Will you state vour name? 

A. John J. Rogers. 

Q. Mrz. Rogers, in the interest of shortening the 
time, most of the matters were stipulated to. You 
were and are a president of the Twin Oaks Com- 
pany at Kugene? ee J hat’s right: 
 Q. And you became interested in the company 
in 1928? Yes: 

@. And you are one of the partners in the Twin 
Oaks Builders Supply Company ? A. Yes. 

Q. And vou have owned and still own some 473 
shares of the capital stuck of the Twin Oaks Com- 
pany, which amounts to one half of the outstanding 
capital stock ? A. That is right. 


140 Twin Oaks Company vs. | 


(Testimony of John J. Rogers.) 

Q. Now, Mr. Rogers, when was the matter of 
forming a partnership to carry on the operations 
first broached to you? [132] 

A. JI would have to, of course, give an approxi- 
mate date, because I cannot remember eight or ten 
years back very accurately. I can only say approxi- 
mately the time. 

Q. Yes, we understand. 

A. The incorporation was in the first of Janu- 
ary, 1941, and I would estimate that Mr. Scharpf 
had been discussing this matter with me for fifteen 
or eighteen months. 

Q. Did the suggestion come from Mr. Scharpf? 

A. Absolutely. 

Q. When this suggestion was first made, were 
you agreeable to it? A. No sir. 

Q. And what were your objections? 

A. They were the same always; I have been in 
business for,—up to that time I had been in business 
for almost 40 vears, and entirely in a corporation. 
And I am not a lawver, but my experience had ail 
been with corporations, and I knew something about 
them and J preferred them. I knew that a partner- 
ship had unlimited habihty. After the other war, 
I lost practically everything I had, and I didn’t 
want to jeopardize what I had in 1940 and 1941 by 
rong into a new type of business structure. 

@. You did, however, consent to the formation 
of a partnership ? 

A. After a long negotiation. [133] 
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Q. Why did you consent to it? 

A. Because of my high respect for my partner, 
and because of the knowledge that business men 
either get along together or they do not get along, 
and in such eases, they do not succeed. 

Q. Why didn’t you dissolve the corporation ? 

A. I felt that as a measure of safety, in the 
event of anything happening to the partnership, 
the structure of the corporation would still be left, 
and we could start on again. 

Q. What was Mr. Scharpf’s attitude toward dis- 
solving the corporation ? 

A. He wanted to dissolve the whole thing. 

Q. You prevailed then on that point? 

A. Yes. 

Q. Now, at whose suggestion was it that Mrs. 
Rogers be taken into the partnership ? 

A. Well, we had been two families in that busi- 
ness up to 1941, the Scharpf family and the Rogers 
family, and although I was the only member of the 
corporation, still it was a family affair purely and 
simply, and we were a very friendly partnership; 
there were two Scharpfs and one Rogers, and I felt 
that the balance should be maintained. Further- 
more, Mrs. Rogers had some money that she would 
like to put into the partnership, and I could see 
no reason why she should not [134] do it, and there 
was no objection on the part of Myr. and Mrs. 
Scharpf to that attitude, and, | would say, briefly, 
that was the reason. 
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The Court: Were those separate funds that Mrs. 
Rogers used, which went into the business? 

The Witness: Judge, every penny of it was 
hers. She had more if it had been wanted. 

Q. (By Mr. Davidson): Did you discuss the 
matter of income taxation at or about the time the 
partnership was formed with anyone ? 

A. Yes, 

Q. With whom did you discuss it? 

A. May I elaborate a little bit on my answer, 
and not answer by just ‘‘yes’’ or ‘‘no’’? 

Q. Yes. 

A. We had not been making any money. For ten 
or eleven vears, we had three or four years where 
we had lost during the depression, and our average 
years I am embarassed to tell you what they were 
prior to 1941, but if you wish me to tell vou, I will. 

@. What were they? 

A. They were about $1100 a year for about 
eleven years. The matter of taxes, of the income, 
and that sort of thing, that was not a matter of 
consideration, excepting that, as a part of this 
structure, we would naturally go into it. [185] When 
a man goes into a new type of business, he naturally 
discusses the tax angles, but it was not discussed 
with the idea of reducing the tax. I didn’t know 
whether they were going to be increased or de- 
creased; I didn’t care, because our profits were so 
small. 
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Q. Do you know about the removal of this house 
from the McCormack property that Mr. Scharpf 
testified about ? 

A. Of course I have a pretty fair memory, but 
we have a good bookkeeper and the books have been 
earried quite accurately, or, very accurately, I 
should and they show the correct details. However, 
I can tell you a lot about that. I am quite positive 
that we had a wrecker take out the doors and win- 
dows and the plumbing fixtures and the bathroom, 
and I think the wrecker got them for wrecking it. 

@. Your recollection is that neither the partner- 
ship or the corporation, paid anything for it? 

A. No, I don’t think so. I would say that is 
ninety five per cent correct. It may be a liundred 
er cent correct; | think it is, possibly. 

Q. Do you remember anything about the rates 
of rental on the Ovem property ? 

ewe ocharpt stated that accurately; we got 
$66.67. I remember it, because it ran for quite a 
number of vears, and that is the way it was. 

Q. Has it been that way since? [136] 

A. ‘There has been no change since the old build- 
ing was bought. 

mm. Wavidson: That is all. You may efoss ex- 
amine. 

The Court: What about the rental that the 
parties agreed to pay the corporation ? 

The Witness: The whole rental was $250. 
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The Court: The partnership agreed to pay that 
to the corporation ? | 

The Witness: Yes. 

The Court: Was that the ordinary or usual 
rental for that property ? 

The Witness: May I tell you, that for ten years 
the State Highway Commission has had drawings 
made and plans perfected to put a highway right 
through our structure, our plant, not only in Eu- 
gene, but in Cottage Grove, Oregon, also, and we, 
in arriving at the rentals, to the very best that hon- 
est men could do, we think we arrived at a fair 
amount. 

The Court: And what percentage would that be 
on the valuation of the property ? 

The Witness: Oh, I would say,—I would say 
about between 7 and 9 per cent. 

The Court: The rental would be from 7 to 9 per 
cent of the value of the property ? 

The Witness: Yes; but the value was indeter- 
minable. 

The Court: But the way you regarded the prop- 
erty, [1387] it was from 7 to 9 per cent of what vou 
considered to be the value of the property ? 

The Witness: Yes. 

The Court: And you considered that as a rea- 
sonable rental, did you? 

The Court: That is all I have. Are you dineen 
with the direct examination ? 

Mi. Davidson: Yes, I am. 
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The Court: We will take a ten-minute recess. 
(Whereupon a ten-minute recess was taken.) 

Mr. Davidson: I would like to ask a couple more 
questions, if the Court please. 

Q. (By Mr. Davidson): Mr. Rogers, during the 
year 1941 and subsequent thereto, the building ma- 
terials business has been operated at Junction City 
and Eugene; is that right? ee ae ise 

Q. About what proportion of sales are made in 
each of those two places? 

A. Well, about one tenth of the total is made at 
Junction City. 

Q. And the balance at Kugene? 

ieee Lhatais right. 

Q. When did the corporation acquire the Cot- 
tage Grove property? [138] 

Peele 929) 1 think, 

Q. And how much did it cost? 

A. It cost approximately eight or nine thousand 
dollars. 

Q. What was that property? Was that a going 
retail lumber yard at the time you bought it? 

A. Yes. 

Q. And did the Twin Oaks Builders Supply 
Company, a corporation, continue in business there ? 

A. For ten years. 

Q. When did you quit? 

A. Not ten vears, we operated there for about 
eight years. 

Q. When did you quit the business there? 
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Nee 93K 

Q. What was the status of that property when 
you quit the business in 1937, and up to 19402 

A. It was non-productive. 

Q. Has it been operated as a yard since that 
time ? A. No sir. 

Q. And what has been done to the property 
now? 

A. Well, it was a big shell of a warehouse, and 
it was strongly built, and in the course of time it 
became useful and used by various people living 
down there for storage of automobiles and farm im- 
plements, and things of that kind. 

Q. Now, what was the cost of the Junction City 
property [139] owned by the corporation as of Jan- 
uary 1, 1941? 

A. { think I can be quite accurate about that. 
We rented a restaurant in the store, in the stern, 
and about two or three lots in the back; and the 
lots in the back and the small sheds, they were 
about,—I would say the cost was around $2500. 

Q. And that $2500 was the only investment that 
the corporation had in Junction City? 

A. Yes. 

Q. Did the partnership take over the lease on 
the rented property ? A. Yes. 

Q. And that was owned by strangers? 

A. Yes. 

Mr. Davidson: That’s all. 

The Court: Proceed with the cross examination. 
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Cross-Examination 
By Mr. Pige: 

Q. My. Rogers, as I understood you, you mean 
that the business, as such, was discontinued at Cot- 
tage Grove in 1937? Eee hat series 

Q. And since that time the property has been 
used for a yard, as a facility of business in gen- 
eral,—a storage yard? 

A. Well, it has been a shed there, but it has been 
non-productive. of revenue. [140] 

Q. When you say non-productive, is that be- 
cause you made no sales from there? 

A. I mean just like a building over here that 
stands idle, producing no revenue. 

Q. But vou store lumber over there, or did? 

A. No sir. 

@. You didn’t use it as a storage facility? 

A. It is about 22 miles, Mr. Pigg, from Engene; 
it is an impractical distance to store materials and 
earry them back and forth. We have wished a thou- 
sand times it was a lot nearer so that we could 
use it. 

Q. It was not any use of or any facility of the 
business whatsoever, and has not been since Jan- 
uary 1, 1941? 

A. J was not quite as accurate as that. I gave 
Mr. Hvde a memorandum showing the income from 
the warehouse, and it did include a few hundred 
dollars in 1940; yes, I think that is right. 

@. ‘These people are residents of Cottage Grove 
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who use it for storage purposes, as you mentioned, 
and they pay you rentals for the use of it, do they 
not? be NGS, 

Q. As concerns the rentals paid by the partner- 
ship to the corporation under the lease agreement, 
I believe you said you figured that was from 7 to 
9 per cent of what you regard as the value of the 
property? [141] aXe Nees. 

Q. Was that before or after taxes and depreci- 
ation ? 

A. Well, I didn’t figure it as accurately as that; 
I did not figure it that way. 

Q. Under the lease agreement, the corporation 
is required to pay the taxes, is it not? 

A. I think so. Will you ask that question again ? 

Mr. Pigg: Will you read the question, Mr. Re- 
porter. 

(Whereupon the above question was read 
aloud by the reporter as above recorded.) 

A. Yes. 

Q. What is the answer? A. Yes. 

Q. (By Mr. Pigg): And the obligation of the 
lessee was to return the property or surrender the 
property upon the termination of leasehold in as 
good a condition as received, subject to ordinary 
depreciation and wear and tear; is that correct? 

A. I think so. 

Q. Mr. Rogers, do you happen to know the rate 
of interest that was paid by the corporation and 
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written off in a sum loaned the corporation by the 
sons and children of Mr. and Mrs. Scharpf? 

A. Those notes run back quite a while. J am 
guessing but I would say they are about four per 
cent; maybe four or [142] five per cent. 

Q. In the conduct of your business, and from 
your business experience in general over the period 
of years that you have described, did you ever have 
occasion to negotiate commercial loans with the 
banks and other financial institutions? 

A. Yes. 

Q. Are you familiar with the prevailing interest 
rate in Eugene on commercial loans from banking 
institutions ? 

A. Well, we don’t borrow much money. We oc- 
easionally do, but when we do the banks are good 
customers of ours and when we want some money 
we sign the note and observe the rates. We do not 
dicker for the rates. 

Q. What rates of interest do you pay in those 
instances, as a rule? A. About five per cent. 

Q. As high as six per cent sometimes? 

A. Yes. 

Q. On commercial loans? 

A. Yes; in some years it has been as high as 
eight or ten; sometimes six and sometimes five. 

Q. Commercial loans are generally unsecured 
loans, are they not? PAY pecs: 

Q. Speaking of January, 1941, what would have 
been, [143] according to your business experience, 
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loans at that time? 

A. Mr. Pigg, I would lke to on record, but I 
eannot; it would be an inaccurate answer, and you 
want a positive answer. 

@. You don’t know? 

A. Now I would not say, sir. 

@. The small profits that you mentioned as hav- 
ing been earned by the corporation,—net profits,— 
in the earlier years, or prior to 1941, I think you 
related your answer to that,—was that before or 
after the payment of officers’ salaries? 

A. That was net. 

Q. After payment of salaries? A. Yes. 

Q. So far as the taxation aspect of the transac- 
tion made in January 1941 was concerned, with 
whom were those matters discussed, if at all? 

A. Well, it was talked back and forth. I was 
entirely hostile to the idea, and the matter of dodg- 
ing taxes was not part of my mental thought. Taxes 
are a part of a business man’s thoughts, these days, 
and they were, of course, discussed by my partner, 
Mr. Scharpf and by myself, and I know I must 
have mentioned that to Mr. Collins with the idea 
of finding out what the situation was. As I say, we 
had made no money, and taxes were of no vital con- 
cern, and I wanted to be sure [144] that the part- 
nership arrangement created no increase in taxes, 
that is, to the partners; and he shared my thought. 
I presume [ should have known that, | am frank to 
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admit that that is a statement that I made to him. 
I discussed with Mr. Bryson, in a non technical 
way. I discussed it with business friends, that is, 
not necessarily taxes, but I’discussed the change. 

Q. Did Mr. Collins advise you of the tax aspects 
of the situation ? 

A. He told me I think,—Mr. Pigg, you are ask- 
ing me questions that are eight years old. 

Q@. IJ realize that, but we cannot control that. 

A. My memory is not one hundred per cent and 
I want to be truthful. He told me that the taxes 
would not be raised. It was to that effect. 

Q. Does your memory serve you sufficiently so 
that you can tell me whether or not the tax aspect, 
according to the information given you would op- 
erate to reduce the matter of the overall tax? 

A. TI would say that he possibly may have dis- 
cussed that. 

The Cowt: Was the testimony of the change 
from the corporation to the partnership that it 
was for the consideration of reducing taxes; was 
that any part of vour thought? 

The Witness: No sir. My reason for changing 
to the partnership was for cooperation and tean- 
work with a man [145] I have worked with for 
fifteen years, who wished that, who had been con- 
ducting the sales department. 

Ome by Pigg): Mr. Rogers, prior to 1941, 
the Twin Oaks Builders Supply Company had had 
controversies with the Department, or the Bureau 
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of Internal Revenue on tax matters, had it not? I 
will relate it to another matter, so far as taxes for 
officers salaries are concerned? Does that refresh 
your memory ? 

A. J think there was some controversy; I think 
there was some controversy as to the salaries we 
were allowing ourselves. 

Q. Concerning the amount that Mrs. Rogers put 
into the business in 1941 and the amount that she 
actually put up in cash, that was $500, wasn’t it? 

A. She put up $2000. 

Q. How did she put up the $2000? 

A. Well, as I reeall it, the Twin Oaks Company, 
the corporation, was owing her $1500. We had 
agreed among the group that $8000 was an ade- 
quate amount for refinancing. Our average bor- 
rowings had been about $6500 in the previous four 
or five year's, so we figured $8000 was an adequate 
amount. She had the $1500 available from the ecor- 
poration. My sons have funds left them by their 
grandparents, and she turned to Bob and borrowed 
by a note, which she signed and he [146] accepted, 
and which has since been paid; and I think it can 
be produced. That was with respect to the $1500. 
And she had not only that five hundred dollars 
that she could draw upon, but she had other assets, 
too. 

Q@. Under the arrangement, as it was actually 
consummated, it was only necessarv rc her te pote 
up $500 cash? 


Commissioner of Internal Revenue 153 


(Testimony of John J. Rogers.) 

A. In addition to what the corporation owed her. 

Q. And that only represented an indebtedness to 
the corporation in the sum of $1500. 

A. It was as good a note as was ever written; 
it was due and payable. 

Q. And after the partnership transaction, the 
corporation owed no longer the $1500 under the ar- 
rangement that she made? A. ‘That is right. 

Q. The note, the $1500, so far as that was con- 
cerned, that went into the partnership business? 

A. Oh, yes; that is a technical point. The cor- 
poration paid her the $1500. 

Q. How did it pay her the $1500? 

A. I suppose in the normal way. I have not the 
books, but I suppose it was paid by a check. 

@. Mr. Rogers, assuming that Petitioner’s 9, 
which is the minutes of the special meeting of the 
board of directors of the Twin Oaks Builders Sup- 
ply Company, dated January 2, 1941, [147] dis- 
closes, as a fact, that as to Mrs. Rogers there was 
a cancellation of an indebtedness owing by the cor- 
poration to Mrs. Rogers to the extent of $1500. 
Would you say that is a correct statement of the 
transaction ? 

A. I would not dispute those minutes. 

Q. Is that your understanding as to what ac- 
tually happened ? 

A. If you had met me on the street and asked 
me how the transaction was made, I would have 
told vou that I presumed the corporation paid Mrs. 
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Rogers $1500 with a check, and that she took that 
check, and deposited it in the bank, and added $500 
which she got from her son, which would make 
$2000, and then turned that over to the partner- 
ship. 

Q. If the records show otherwise ? 

A. Whatever is honest and is a fact, of. course 
that would prevail. 

@. Do you know at whose suggestion it was that 
the capital contributions to the partnership were 
handled in that manner as they actually were? Who 
made the suggestion that the matter be handled in 
that way? 

A. Explain what you mean, please. 

Q. I mean, that, according to the exhibits and 
the evidence of record, $7500 of the $8000 that you 
mentioned represented cancellations of indebtedness 
owing by the corporation to the several parties. 

A. That’s right. 

Q. And the remaining $500,— 

Mr. Davidson: In the interest of the economy of 
time, | am going to object. This matter is absolutely 
immaterial as to how that was put in or just what 
was done, whether it was done by check or not. 

The Court: Well, I think it is all right to go 
ahead and prove all the facts surrounding it. I will 
overrule the objection. 

Q. (By Mr. Pigg): And the remaining $500 
was a cash contribution paid by Mrs. Rogers. Now, 
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at whose suggestion, or upon whose advice, if any-. 
one’s was the transaction carried out or consum- 
mated in that manner? 

A. Well, we were going into a new deal, and we 
needed a little more capital, apparently. We needed 
$8000, and I presume Mr. Scharpf and I talked 
that over, and we probably discussed it with Mr. 
Bryson, and we probably discussed that with Mr. 
Collins. I am quite sure that we did. 

The Court: Each of vou had a $2000 interest in 
the partnership, equally? 

The Witness: That is right. 

Mr. Pigg: I don’t recall, Mr. Rogers, whether 
you stated at whose suggestion it was that Mrs. 
Rogers was brought into the partnership? [149] 

A. JI think I probably made that suggestion. 

Q. What was the purpose of bringing her into it? 

A. Well, there were two Scharpfs, My. and Mrs. 
Scharpf, and in the event of a vote we wanted equal 
representation on the Rogers family. I wanted her 
more intimate fannliarity with the business. 

Q. The business, I believe you said, in substance, 
was more or less of a family affair or a two-family 
affair in the beginning, prior to this transaction in 
January 1941? Petit is Tie lit: 

Mr. Pigg: That is all I have, Your Honor. 

The Court: Are there any further questions? 

Mr. Davidson: Just a question or two. 
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Redirect Examination 
By My. Davidson: 

Q. Mr. Rogers, so far as the indebtedness to 
Mrs. Rogers was concerned, was that a bona fide 
indebtedness of the corporation. 

A. One hundred per cent. 

@. Whose funds did she loan to the corporation? 

A. She loaned her own funds. 

Mr. Davidson: That’s all. 

Mr. Pigg: No further question. 

The Court: You may stand aside. 

(Witness excused.) [150] 
The Court: Call your next witness. 
Mr. Davidson: Mrs. Scharpf. 


Whereupon, 
EVA M. SCHARPEF 


called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 

By Mr. Davidson: 

@. Will you state your name? 

A. Eva M. Scharpf. 

Q. Mrs. Scharpf, von are the wife of Louis C. 
Scharpf ? A. Yes. 

Q. And you are a stockholder of the Twin Oaks 
Company, the Petitioner herein? A. Yes. 
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@. And also an equal partner in the Twin Oaks 
Builders Supply Company, the partnership ? 

A. Yes, 

Q. " According to Petitioner’s Exhibit 18, which 
is in evidence, you were, on January 1, 1941, the 
owner of 437.7 shares of the capital stock of the 
Twin Oaks Company; is that substantially correct? 

iN JETS. 

Q. And did you purchase those shares of stock 
with [151] your own funds? A eS. 

@. And what was the source of your funds? 

A. J inherited them. 

Q. From whom? A. My father. 

Q. What was his name? 

A. George P. Fanning. 

Q. When did he die? e923: 

Q. Approximately what was the net amount of 
your inheritance ? 

A. It was between #45,000 and $50,000. 

Q. Well now, vou were a party to the partner- 
ship agreement which was executed in January, 
1941, between the Twin Oaks Company, the corpo- 
ration, and the Twin Oaks Builders Supply Com- 
pany, the partnership ? A. Yes. 

Q. Did you enter into that voluntarily? 

ix, ¥ €S. 

Q. You understood what was done? 

A. Yes. 

Q. You understood that you were becoming la- 
ble as a partner from then on? 

A. Yes. [152] 
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Q. And you were aware of the fact that Mr. 
Scharpf would then have one fourth interest in the 


partnership ? eee es 

Q. Have you prepared a personal financial state- 
ment as of January 1, 1941? A. Yes. 

Q. Do you have it? A. Yes. 


Q. May I have it? 

A. Surely (hands document to counsel). 

My. Davidson: I will ask that that be marked 
for identification with the next exhibit number in 
order. 

The Clerk: Petitioner’s 33. 

(The document referred to was marked as 
Petitioner’s Exhibit No. 33 for identification.) 

Q. (By Mr. Davidson): I hand you here a 
document marked as Petitioner’s 33 for identifica- 
tion; will vou say what that is? 

A. That is a financial statement of Eva M. 
Scharpf as of January 1, 1941. 

Mi. Davidson: J will offer in evidence. 

The Court: Is there any objection? 

Mr. Pigg: No objection. 

The Court: It will be admitted in evidence and 
‘marked as Petitioner’s 33. [153] 

(The document referred to, heretofore marked 
as Petitioner’s Exhibit No. 33 for identification, 
was received in evidence as Petitioner’s Exhibit 
No. 33.) 


Mia. Davidson: I would also like to have this 
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marked for identification with the next exhibit 
number. 
The Clerk: Petitioner’s 34. 
(The document referred to was marked as 
Petitioner’s Exhibit No. 34 for identification.) 


Mi. Davidson: I offer at this time as Peti- 
tioner’s 34, a duly and properly certified certificate 
of the probate record in the matter of the estate of 
George P. Fanning. 

The Court: Who was Mr. Fanning? 

Mia. Davidson: He was the father of Mrs. 
Scharpf, who is testifying. 

Mr. Pigg: No objection. As I understand it, it 
is only collaborative. 

The Court: It will be admitted and marked as 
Petitioner’s 34. 

(The document referred to, heretofore marked 
as Petitioner's [!:xhibit 34 for identification, was 
received in evidence as Petitioner’s Exhibit 
No. 34.) 

Mr. Davidson: That is all for me. 


Cross-Examination 
By Mr. Pigg: 

Q. Mrs. Scharpf, concerning the partnership 
agreement [154] that vou signed on January 1941. 
and your understanding of it as you have explained 
it here, what is the fact as concerns vour family 
relationships between your husband and yourself 
as to the family investment in the Twin Oaks busi- 
ness before January 1941, as compared thereafter. 
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A. Well, I had most of the stock in the corpora- 
tion, and then in the firm,—in the partnership, 

The Court: Speak a little louder. 

The Witness: I had most of the shares in the 
corporation, and then when they formed the part- 
nership Mr. Scharpf felt it was not any more than 
right that I ought to go in as a partner, having had 
.so many shares in the corporation. 

Q. You went in in that manner at the suggestion 
and request of your husband? A. Yes. 

Q. And you understood at that time that, under 
the partnership arrangement, he was to receive one 
fourth of the total earnings as compared with or as 
distinguished from the dividends on the number of 
shares that he held in the corporation? 

A. Yes. 

Q. Did you regard the investment in the busi- 
ness of the Twin Oaks Company, or the Twin Oaks 
Builders Supply Company, so far as you and your 
husband were concerned, as a family unit, any dif- 
ferently after 1941 than you did before. [155] 

A. When I held the shares in the corporation I 


had nothing to do with it, only I had the shares in 
there. When we formed the partnership, then J had 
a little more to do with it. 

Q. What more did vou have to do with it? 

A. Well, I signed the checks, and went down 
and wrote up the accounts receivable, and became 
familiar with the business. 

Q. And that is about all? A. Yes. 
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Q. Did you, in consideration of that and in re- 
turn for that, under the terms of the partnership 
aereemici, Sive up an interest or a part of your 
interest to your husband; didn’t you? 

A. What do you mean, I gave up? 

Q. Strike the question. Insofar as you are con- 
cerned, under the partnership arrangement, did you 
consider that vou had as much of an interest in the 
business after 1941 as vou had prior to that time? 

A. J had a more active interest in it. 

@. Mrs. Scharpf, I hand vou Petitioner’s Ex- 
hibit 21. That is the letter of notification to the 
First National Bank of Eugene, which is in evidence 
m this case, and which relates to the authorization 
of the partners to borrow monev from the bank. 
Isn’t that correct? [156] A. Yes. 

Q. Did you ever at any time after the date of 
that instrument exercise any of the authority de- 
scribed or referred to therein, by borrowing from 
the bank for business purposes ? 

A. I think I signed notes, if that is what you 
mean. 

The Court: What is the answer? 

The Witness: [I think I signed notes, if that is 
what you mean. I signed anything that had to be 
signed by myself. Who else signed the notes? 

A. Mr. Rogers, Mr. Scharpf, and Mrs. Rogers. 

Q. Is it your recollection that anv sums were 
actually borrowed by the partnership for which 
notes were given after 1941? Yee es, 


162 Twin Oaks Company vs. 


(Testimony of Eva M. Scharpf.) 

Q. And to the extent that that occurred, it was 
handled in the way that you have described ? 

A. Yes. 

Q. Mrs. Scharpf, am I correct in my understand- 
ing of the purport or the effect of your testimony, 
that as far as you are concerned, you did not con- 
sider or regard yourself as having given up or sur- 
rendered anything to your husband as a result of 
any interest that your husband acquired as a result 
of the partnership arrangement ? A. No, sir. 

Mie Pigs: That's all [157] 

Mr. Davidson: ‘That’s all. 

The Court: You may stand aside. 

(Witness excused. ) 
The Court: Call the next witness. 
Mr. Davidson: I will call My. Rodman. 


Whereupon, 
JAMES A. RODMAN 


ealled as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Davidson: 
Q. What is vour name? 
A. James A. Rodman. 
Q. What is your business or occupation ? 
A. Real estate business. 
Q. At what point? A. Eugene, Oregon. 
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@. How long have you been in the real estate 
business there? A. 13 years. 

Q. During your experience there have you han- 
died the sale of or the rental of business properties 
in Engene? A. Yes. 

Q. To a large extent? [158] 

A. Well, I have handled them as a broker, and 
I have also bought and sold property. 

Q. Are you familar with the values and rental 
rates of business property in Engene, as of January 
1, 1941? ie Ves. 

Q. Ave you familiar with the Eugene property 
of the Twin Oaks Builders Supply Company as 
existed on January 1, 1941? 

A. Pretty much, so, yes. 

Q. What would vou say, based on your experi- 
ence, would you consider to be a fair monthly rental 
for that property as of January 1, 1941? 

A. I would have to base that on the general 
picture, because I know of no comparable site that 
was leased or sold in 1941. 

Q. Do you think you could base it on your gen- 
eral knowledge? A. I think so. 

What would that be. 

I would say $150 a month, or at the top, $175. 
Is that the property at Eugene? 

Ves: 

Is that a general business property ? 

What do you mean? 


2>OPOPO 


164 Twin Oaks Company vs. 


(Testimony of James A. Rodman.) 
Q. Perhaps I should say a general purpose pr os 
erty, as [159] a business property ? 


A. No, si. 
Q. Is it adaptable for anything but a lumber 
yard ? 


A. JI would say that the highest and best pur- 
pose is the lumber business. 

@. Are you familiar with the property occupied 
by the Long-Bell Lumber Company in Eugene? 

A. I have never been in the interior. I pass it 
every day and I have passed it every day for years. 
I live out beyond there. 

Q. What would you say, in general as to the 
rental value of that property as it existed in 1943 
or 1944, and how it compares with the rental value 
of the ‘Twin Oaks Property as it existed in 19417? 

Mr. Pigg: I object, Your Honor, because the 
witness has already said he is not famliiar with the 
Long-Bell property. 

The Court: If he knows. Do you know what the 
value was? 

The Witness: I would say, from an exterior in- 


spection 

The Court: Can you tell us or can you judge 
its rental value from what you saw? 

The Witness: Well, I think so. 

The Court: Answer the question, then, if you 
know. [160] 

Q. (By Mr. Davidson): We want to know how 
they compare? 
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A. I would say that the other property, the Me- 
Donald property, would have a rental value of fifty 
per cent more than the Twin Oaks. 

Q. By the McDonald property, you mean the 
property now occupied by the Long-Bell Lumber 
Company, formerly occupied by the McDonald 
brothers ? Ae ces, 

The Court: The witness who testified yesterday 
was from the Long-Bell Company ? 

Mr. Davidson: Yes. 

The Court: And that is the property that vou 
are comparing it with? 

Mr. Davidson: Yes. 

The Court: Is there anything further? 

Mr. Davidson: ‘That is all on direct. 

The Court: You may cross-examine. 


Cross-Examination 
ones I ipo: 

Q. Mr. Rodman, how long did vou say you had 
been familiar with the "Twin Oaks property i1n°* 
Eugene? 

A. Well, I have been familiar with it for about 
15 years; ever since I have lived in Eugene. 

Q. Can you testify as to any familiarity with 
any of the Twin Oaks properties in Junction City? 

Heme On Sty. 

Q. The same is true with Cottage Grove? 

A. Well, I do know something about the Cottage 
Grove property. I had another real estate office at 
Cottage Grove. My son was in charge of the opera- 
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tion in Cottage Grove, and the building down there 
was pointed out to me, which was a large building 
which they tried for two or three years to rent, 
through my office, but my son was unable to rent it. 

Q. Were you in the court room this morning? 

iN SEES, 

Q. When Mr. Rogers testified ? A. Yeu 

Q@. You did hear Mr. Rogers testify that the 
property that they owned in Cottage Grove was 
rented by various residents down there for storage 
purposes, didn’t you? A. Yes. 

Q. I beheve you said, that in your opinion, about 
$150 was the top or high rental value or fair rental 
for the Eugene property ? 

A. I said I thought $150 would be a fair rental, 
with a maximum of $175. 

Q. That is a maximum of $175, the Eugene 
property ? 

A. Yes, that is right. You are speaking as of 
1941? 

@. 1941, January 1, 1941. 

A” That is mieht. [62] 

Q@. Aside from your general familiarity with 
the property as you have described it, when, if 
ever did you make a detailed or personal inspec- 
tion or examination of the properties for the pur- 
pose of arriving at your opinion as to rental value? 

A. My visits there, generally speaking, have 
been for business, that is, to buy, purchase retail in 
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the yard, and my visits have made me quite familiar 
with the property. 

Q. You didn’t go in there on those occasions 
with any purpose In mind of reaching a conclusion 
as to a fair rental value of the property, did you? 

A. No, I was never employed for that purpose. 
A man in my office has made an approximation of 
the—an appraisement of the ground there, but | 
didn’t pay any attention to what the appraisement 
was. 

Q. So vou have never made a special study or 
examination to examine into the several factors 
that would be material to determine the fair rental 
value of the properties on that date, have you? 

A. My knowledge of the property was sufficient 
to make a decent estimate on what the rentals were 
on that property in 1941. I have been acquainted 
with the properties all over town. 

A. You said, I believe, it was not a general pui- 
pose property, but that its highest use or value was 
as a limber [163] yard or business. 

A. That is right. A good part of the buildings 
are buildings for purely piling of lumber, and noth- 
ing else. 

Q. . Of course, that was the purpose for which the 
Twin Oaks Company owned or possessed the prop- 
erty, is that not correct? A. I presunie so. 

Q. And according to your testimony then, they 
were devoting the property to its most useful pur- 
pose and advantageous purpose? 
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A. J would think it was used to its most useful 
purpose, yes. 

Q. As a facility for the type or character of 
business that was being carried on by the ‘Twin 
Oaks Company, do you know of any property in 
Eugene that would have been superior property for 
the same purpose? 

A. Up until the highway crossed there, until 
they were in anticipation, those were probably the 
ideal spots for lumber yards, the McDonald Lumber 
Company and the Twin Oaks Company and three 
or four of them in a row—until that matter was 
injected into the picture, the cutting of the high- 
way into the property, I think they were excellent 
locations for that business. 

Q. What did you know as to any matter or pos- 
sibility of cutting.a new highway through, which 
would affect the value [164] of the property? 

A. J was advised that the State Highway Com- 
mission had made surveys through there. 

@. You knew that? A. Yes. 

Q. Did you appraise this Twin Oaks property in 
connection with thought of the use of the property 
for the highway ? 

A. No, sir. I was president of the Chamber of 
Commerce, and the master sheet was laid down 
where we could go through it; it was a matter of 
conjecture as to whether they would go straight 
through. 
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Q. How long have they been in the Chamber 
of Commerce, these master sheets. 

A. Not in the Chamber of Commerce but in the 
State Highway Department where we can see them. 

Q. How long have they been available? 

A. Those were among the possibilities; no sur- 
veys had definitely been made. 

Q. No surveys had definitely been made? 

A. Not as a definite matter. They don’t make 
them definitely in the first place. 

@. Do you know, of vour own knowledge as to 
when, if ever, it became a certainty there would 
be a highway put through which would touch this 
property? [165] 

A. It is a certainty from now on. 

Q. When did it become a certainty? 

A. I would say a year or two ago; some of them, 
and some of them were in Court where they con- 
demned the property. 

Q. Is it or is it not a fact that the highway, as 
now contemplated, will not touch any of the actual 
property or buildings of the Twin Oaks Company ? 

A. I am not sure whether it cuts across a little 
corner of it; that would not affect the value in 1941, 
would it? 

Q. That is what I was going to ask you next. 
Based upon the information that you have concern- 
ing the possibility and the knowledge of the sketch 
with respect to cutting through the new highway, 
what effect, if any, in your opinion would that 
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have on the value of the property, the Kugene prop- 
erty, as of January 1, 1941? 

A. If they had made the cuts on some spots 
where they anticipated, it would have destroyed it; 
but so far as the rental value that [ am speaking 
of, I am speaking of $150 without the imfluence of 
that action. Had that been effected in 1941, it would 
not have had any value for rental of any kind. 

Q. If you had been called upon to determine 
the fair rental value of the property as of January 
1, 1941, assuming it was vacant, at that time, how 
much weight would you [166] have given to the 
fact, in reaching your conclusion, that it was then 
not occupied ? 

A. You don’t couch your question so that I can 
find out what you want to get at. 

Mr. Pigg: Will you read the question? 

(Whereupon the last question was read aloud 
by the reporter as above recorded. ) 

A. How much weight would I give to it had it 
been unoccupied at the time? 

®. Yes, how important is that factor? 

A. I suppose I would have to proceed on the 
eapitalization method to determine what would have 
been the use of the property, if put to its highest 
use, and what its value would have been, that is, 
the Twin Oaks vard—that is, what reasonably could 
be expected to be the return, whether it was vacant 
or not. However, we do not take into consideration 
such factors in renting property of this kind; what 
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you would rent it for would be largely a matter of 
dickering. 

Q. If you were out there for the purpose of 
determining a fair rental value, would you or 
would you not have a prospective lessee. 

A. I would have hoped that we could create a 
prospective lessee. 

Q. Would you have assumed it? [167] 

A. I might assume it, but it might be a violent 
assumption if I would undertake to do so. 

Q. How much weight would you give to the fac- 
tor that you think would be a violent assumption? 

A. Let us suppose that you have five lumber 
yards or lumber companies that are serving the 
community reasonably well. Naturally there 
wouldn’t be much use for the sixth. There are many 
factors that you have to give weight to. 

Q. In reaching your conelusion of $150 to $175 
per month rental value, did you or did you not 
assume that there was an owner or prospective 
lessor of this same property, or comparable proper- 
ties, and that there was in existence at that time, 
also, ohe or more persons who was in the market 
to lease the property ? 

A. My. Pigg, I am doing the reasoning now; I 
didn’t do it in 1941. 

Q. Let me finish the question. I am asking you 
about 1941, of course, in the final analysis. But in 
this particular question I was asking you as to the 
mcthod of reaching your conclusion? 
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A. Will you state the question again? 

Mr. Pigg: I will strike the question. 

The Court: All right, strike the question. 

Mr. Pigg: I think I have an answer, anyway, in 
the [168] answers that the witness has given. ‘That 
is all. ’ 

Mr. Davidson: That is all. 

The Court: You may stand aside. 

(Witness excused. ) 
The Court: Call your next witness. 
Myr. Davidson: I will call Mr. Martin. 


Whereupon, 
B. A. MARTIN 


ealled as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Davidson: 

Q. Will you state your name? 

A. 5B. A. Martin. 

@. What is vour business? 

A. Locating engineer for the Oregon State High- 
way Commission. 

@. Have you worked on the location for the 
highway in the route near the Twin Oaks Builders 
Supply Company at Eugene, Oregon ? 

A. T have. 
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Q. Did you prepare a map of the tentative loca- 
tion? A. I did. 

Mr. Davidson: I would hke to have this marked 
for identification. 

The Clerk: Petitioner’s 35. 

(The document referred to was marked as 
Petitioner’s Exhibit No. 35 for Identification.) 

Q. (By Mr. Davidson): I.hand you here a 
blueprint map, marked for the purposes of identi- 
fication as Petitioner’s 35, and I will ask you to 
state what that map is. 

A. ‘This is a map, a sketch map of the proposed 
route through the City of Eugene, which is known 
as the Sixth Street route. 

Q. When was that prepared? 

A. This map was prepared in January 1940. 

Q. Was it prepared by you or under your di- 
rection ? 

It was prepared under my direction. 
Whose name appears on it? A. Maine. 
Your name appears on it? 

Yes, it does. 

Ts the location of the property of the Twin 
Oaks, at that time, the Twin Oaks Builders Supply 
Company—shown on the map? 


OPO 


A. [tis shown here in red. 

Q. What, with reference to that property, is the 
location of the proposed highway ? [170] 

A. Well, the southbound traffic lane goes right 
through the center of the Twin Oaks property. 
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Q. What effect would the construction of that 
highway on that location have had on the use of 
the property for a building material yard? 

A. Well, it would have destroyed it if it had 
been built. 

Q. What was the status of that survey on Janu- 
ary 1, 1941? 

A. The plans were worked up, the plans and 
estimates were worked up and were being worked 
up at that time, and they were submitted sometime 
later, I would say, to the State Highway Engineer 
_or the State Highway Commission. 

Q. At that time, January 1, 1941, then these 
were either submitted or were in the process of sub- 
mission, but had not been either accepted or rejected 
by the Highway Commission; is that right? 

A. That is correct. 

Q. Are you familar with what was then the 
McDonald Lumber Company in Eugene? 

Ne ann 

Q. And where is that located on this map with 
reference to the Twin Oaks property ? 

A. It is to the north, between Fifth and Sixth 
Streets, on the east side of High Street. 

@. Were vou on or around both of these prop- 
erties in [171] or about January 1, 1941? 

AO I avais: 

@. Will you state to the Court your opinion as 
to the nature of the two properties as to their com- 
parative acreage? 
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A. Well, just looking at the map, I think the 
Twin Oaks might have had a little move land than 
the McDonald. It shows on this map, and this map 
is drawn to seale—it shows that the ’win Oaks 
property has a little larger area than the McDonald 
Lumber Company. The McDonald Lumber Com- 
pany, however, seems to have a little more frontage 
on High Street than the Twin Oaks Lumber Com- 
pany. 

The Court: High Street; is that a permanent 
thoroughfare there? 

The Witness: Yes, it is the route to the east 
side of the Mackenzie River,-on what is known as 
the Coburg Road. 

Mr. Davidson: I offer Petitioner’s 35 in evi- 
dence. 

Mr. Pigg: No objection. 

The Court: Jt will be admitted and marked as 
Petitioner’s 35. 

(The document referred to, heretofore 
marked as Petitioner’s Exhibit No. 35 for Iden- 
tification, was received in evidence as Petition- 
er’s Exhibit No. 35.) 

Mr. Davidson: You may cross-examine. 


Cross-Examination 
iby Mr. Pigg: [172] 
Q. Mr. Martin, I will hand you Exhibit 35, 
which is the same map or drawing you were exam- 


ined about a while ago, is it not? 
A. That is right. 


176 Twin Oaks Company vs. 


(Testimony of B. A. Martin.) 

Q. I believe you refer to the south survey, or the 
southbound lane. Can you identify that? 

A. It is this line here, which is the westerly 
line of the two lines Ninth Street to Sixth Street— 
from Sixth Street to Ninth Street. 

Q. It is the line that goes through diagonally 
a part of the square that is marked in red, as you 
described a while ago, is it not? 

A. That is right. 

Q. Now, when this other survey north of that 
one was made, when was that? Do you know when 
that was made, Mr. Martin? 

A. You mean north or east? 

@. Whichever one that was. 

A. It is north here (indicating). That line—I 
don’t know the definite dates on that—I was not 
around there from then on until after the war— 
for a while during the war. 

@. You didn’t come back until the conclusion of 
the recent World War? 

A. It was in 1945 or 1946. There was some 
study made in 1945, and I think there was some 
more in 1946. I don’t [173] know when the aequisi- 
tion of that right of way was started. 

Q. When did you say the south one was drawn ? 

A. This survey was started in February 1, 1939. 
That was the relocation of the Pacific Highway 
through the City of Eugene, which is known as the 
Sixth Street route. This map was made January, 
1940, which is a sketch map showing the proposed 
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Direct Examination 

By Mr. Davidson: 

Ope What is your name? 

A. Loy W. Rowling. 

@. What is vour occupation, business? 

A. Vice-President of the First National Bank 
of Kugene, Oregon. 

@. Does the corporation, the Twin Oaks Com- 
pany keep its account at the First National Bank 


at Hugene? A. It does. 
Q. Does the Twin Oaks Builders Supply Com- 
pany keep its account at vour bank? Aun gO: 


@. Are those accounts kept separately ? 

A. They are. 

Q. Do you have with you a copy of the signature 
authorization card of the Twin Oaks Builders Sup- 
ply Company? <A [179] partnership? 

A. Ihave a copy, with affidavit attached, signed 
by the president of our bank, testifying that this is 
a copy of the signature card. 

Q. Are you familiar with the original card? 

Pee Lam. 

Q. Is that a copy of it (indicating) ? 

A. It is. 

Mr. Davidson: | would like to have it marked 
for identification. 

The Clerk: Petitioner’s 36. 

(The document referred to was marked as 
Petitioner’s Exhibit No. 36 for identification.) 
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Q. (By Mr. Davidson): I band you a document 
which has been marked as Petitioner’s 36. 

Will you state what that is? 

A. <A copy of the original signature card carried 
in our bank for the account of Twin Oaks Builders 
Supply Company. 

Q. Is that signature card a part of the original 
bank records? At iss 

Myr. Davidson: I offer it. 

Mr. Pigg: Is the original card in the court 
room ? 

The Witness: No, it is not. [180] 

Mr. Pigg: I don’t have any objection. 

The Court: It will be admitted. 

(The document referred to, heretofore 
marked as Petitioner’s Exhibit No. 35, was re- 
ceived in evidence as Petitioner’s Exhibit No. 
30. ) 

Q. (By Mr. Davidson): Will you tell the court 
from this card, who was authorized to sign those 
checks of that company? 

A. L. C. Sharpf, E. V. Scharpf, John J. Rogers 
and Corabelle Rogers. 

Q. Any one of the four? 

A. Any one of the four. 

@. Do vou have in your possession the records 
of the First National Bank relating to borrowings 
by the Twin Oaks Company, a corporation ? 

A. I have a copy of the hability ledger sheet 
which was started under date of December, 1940, 
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and carried down until March, 1942; I did not bring 
any more with me. 

Q. What company’s borrowings does that re- 
flect ? 

A. In the main, it reflects the corporation. 

The Court: Raise your voice, please. 

The Witness: In the main, it reflects the bor- 
rowings of the corporation. 

Q. (By Mv. Davidson): Does it reflect any re- 
lationship of the partnership [181] to that loan, on 
later entries ? 

A. Yes, it was on the renewal date; it was also 
signed by the partnership. 

Q. What was the renewal date? 

A. The renewal date was July 1, 1941. 

Q. Does that indicate that the corporation re- 
mains as the principle obhgor? A. It does. 

Q. And that the partnership was a co-signer or 
endorser ? A. They were a co-signer. 

Q. What is the custom with the bank where 
there is a corporation indebtedness assumed by the 
partnership ? 

A. I am not on the discount committee, but I 
think we always try to get all the signatures we 
can. 

Q. In other words, if you have any relationship, 
you continue that? 

A. Yes; and this partnership was perfectly will- 


ing to supply that. 
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Q. Does this ledger sheet reflect any new bor- 
rowings by the partnership? 

The Court: The ledger sheet, is that the exhibit 
which has just been identified ? 

Mr. Davidson: No; he is just testifying from 
that. That is the document from which he is tes- 
tifying. 

Mr. Pigg: I object to the question, and ask 
that it [182] be identified, so we will know what he 
is talking about. 

The Court: Unless it is identified, you don’t 
know what he is talking about. The reporter’s 
notes won’t show what he is talking about. 

Mr. Pigg: It should be identified as to what he 
is talking about. 

Mr. Davidson: Will you read the question as it 
referred to the ledger sheet, Mr. Reporter? I think, 
Your Honor, I asked him if he had in his posses- 
sion any of the bank records, and he said he had, 
and then I asked him what the record showed. I 
think that 1s competent testimony. 

The Court: If it is shown as identified, I didn’t 
get that. 

Mr. Pigg: That only makes the document itself 
admissible. 

The Court: ‘The document should be first identi- 
fied, so there would be some way of identifying his 
testimony. In other words, it will be unintelligible 
when you read the stenographer’s transcript unless 
the document is identified. 
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route. The details, plans and estimates were worked 
up on this route and submitted to the Highway 
Engineei—to the Highway Commission. 

@. Well, it is a fact, is it not, that the acquisi- 
tion, or the matter of putting through the highway 
as it finally was determined upon, involved a three- 
way contract between the State of Oregon, the 
County of Lane and the City of Eugene? 

A. ‘That is correct. 

@. And that such a contract was not entered 
into or concluded until about November of 1946? 

A. I think that is correct. 

Q. And that is the first time it was actually 
known, or it could be said that it was known that 
the highway was being put through so far as the 
public was concerned ? 

A. The date that you are giving me there, No- 
vember 1946, I don’t know whether that is the date 
or not, but it was in that vear that the city and the 
county and the state entered into an agreement. 
This is a study that was made previous to that 
agreement. [174] 

Q. This is merely a study. You are not familiar 
with the actual consummation of any agreements 
or contracts between the three parties | have men- 
tioned ? 

A. Well, I have read the contract, yes. 

Q. Do you know whether it is dated November 
1946 or some other month in 1946? 

A. I don’t know which month? 
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Q. But it was 1946? A. Yes. 

Q. You are sure it was 19467 

A. Well, I wouldn’t even be so sure as to say 
it was 1946. I know it was after the war, sometime 
between the end of the war and 1947. 

Q. Anyway, it was finally determined, whichever 
year it was, that the highways, as shown by this 
map and chart in Exhibit 35 were the ones to be 
used ? A. The one that was finally adopted. 

Q. That is correct? 

A. The plan is not on this map. This wasamade 
in 1940. We are talking about 1941. We just came 
to the edge of this property here (indicating), and 
then we swung to take the highway here (indi- 
eating) at the millrace. 

The Court: By ‘“‘this property,’ 


’ what do you 


mean ? 

The Witness: The Twin Oaks property. I think 
the line comes right at the edge of the Twin Oaks 
property; that [175] would be the northerly or the 
Sixth Street boundary of the Twin Oaks property. 
We swing to the south down or up the millrace, and 
we acquired right-of-way on both sides of the mill- 
race. There is a piece of property which belongs to 
the [Win Oaks along on the west side of the mill- 
race, which was acquired by the State Highway 
Commission. I conldn’t tell you exactly from this 
map here, because this is nothing more than a 
sketch map drawn to seale. | 


= 
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Q@. (By My. Pigg): This map shows the actual 
through ? A. No, it does not. 

Q. It does not? A. No. 

@. Was the survey which vou have been describ- 
ing along a curve there (indicating) ? 

A. Right there is a 12-degree curve. 

The Court: Let us not go into the detail of the 
highway. 

Omcay Mr Pies): What 1s the fact as to 
whether the highway, as it is definitely decided to 
be put through, does o1 does not cut through any 
portion of the property of the Twin Oaks Com- 
panys? A. Will vou state that question again? 

Mr. Pigg: Will you read it, Mr. Reporter? [176] 


(Whereupon the Jast question was read aloud 
by the reporter as above recorded.) 


A. I don’t understand the question that you 
asked. 

The Court: Does it go through any part of the 
Twin Oaks property, the way it is going to be built? 

The Witness: Yes; | know they have acquired 
right-of-way from the Twin Oaks Company, and 
they have also eliminated a spur track leading to 
their plant. 

Q. (By Mr. Pigg): The Twin Oaks Company, 
was, of course, paid for any property that was ac- 
quired by the State Highway Commission, was it 
not? pe Ceruainly, Mr. Pigg. 

Mr. Pigg: That is all. 
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Redirect Examination 
By Mr. Davidson: 

Q. Was the location of this survey made known 
to the public at or about the time it was made? 
Yes. 

Was there any protest? 

I could not say. 

This was, however, made public? 

That plan was made public. 

At or about the time the map was made? 
Yes. [177] 

Wie Davidson: That is all. 

Mer; Pisces) That sail: 

The Court: You may stand aside. 

(Witness excused.) 

The Court: The Court will take a recess until 

two o’clock this afternoon. 


>OPOPoO> 


(Whereupon, at 12:30 p.m., a recess was 
taken until 2:00 p.m. of the same day.) [178] 
Afternoon Session, 2:00 p.m. 


The Court: Call your next witness, Mr. David- 
son. 
Mr. Davidson: I will call Mr. Rowling. 


Whereupon, 


LOY W. ROWLING 


called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 
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Myr. Davidson: All right. I will have it marked 
for identification. 

The Clerk: Petitioner’s 37 for identification. 

(The document referred to was marked as 
Petitioner’s Exhibit No. 37 for identification. ) 

Q. (By Mr. Davidson): I hand you herewith 
a document marked for identification as Petitioner’s 
37. Will you state what that is? 

A. The liability ledger sheet of the Twin Oaks 
Company. 

Q. When did it start? 

A. It started in December, 1940, and has con- 
tinued on here, up until March 24, 1942. 

Q. What company’s borrowings does it reflect / 

A. Originally, it reflected the borrowings of the 
corporation. 

Q. Does it show any relationship to the part- 
nership in the borrowings? 

A. Yes, it shows that the partnership signed the 
note. 

Q. What is the custom of the bank where the 
partnership succeeds the corporation, where the cor- 
) poration is still in existence? 

A. It is customary to get both signatures to the 
notes. 

Q. Does the ledger show any borrowings by the 
partnership, as such? 

A. I don’t believe this one does. 

Mr. Davidson: We offer this in evidence. 

Bim Piee: No objection. 
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The Court: It will be admitted in evidence as 
Petitioner’s 37. [184] 

(The document referred to, heretofore 
marked as Petitioner’s Exhibit No. 37 for 
identification, was received in evidence as Pe- 
titioner’s Exhibit No. 37.) 

Q. (By Mr. Davidson): Mr. Rowling, I show 
you Petitioner’s 21, which has been introduced in 
evidence as the borrowing authorization continued 
for the partners of the Twin Oaks Builders Supply 
Company, which you will note is dated in 1944. 
Will you state whether, to your knowledge, there 
was any previous authorization ? 

A. Yes, I think that is the first authorization 
we have for the partnership. 

Q. To your knowledge, did the bank make any 
loans to the partnership prior to this time? 

A. Not to my knowledge. 

Q. Would it be customary for the bank to re- 
quire authorization, in the years 1941 to 1948, 
under your then existing practice, where the part- 
nership was the endorser on the note? 

A. No. 

@. In your experience with the bank, have you 
had any experience as to interest rates on purchase 
contracts covering various kinds of property? 

A. Well, I have been in the bank 31 years, and 
naturally I have gone through most of the depart- 
ments; and it has been my observation that con- 
tracts of this nature are usually at [185] a lower 
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rate than the going bank interest rates. 

Q. Is there any standard rate for such a con- 
tract? AS 1 don’t know of any. 

Mr. Davidson: ‘That is all. 


Cross-Examination 
By Mr. Pigg: 

(. Mr. Rowling, I hand you again Petitioner’s 
37. Do I correctly understand that on this exhibit 
there appears the continuation of a loan existing 
by the bank to the corporation, the Twin Oaks 
Builders Supply Company, on December 31, 1940, 
that was later, thereafter, renewed or substituted 
for a loan by the partnership ? 

A. Renewal, yes. 

Q. How much was that loan? 

A. On December 31, 1940—#20,250; January, 
1941, a $4000 payment, which reduced the loan to 
$16,250 and that note was renewed in July, 1941, 
for $16,250. 

q. And the obligor was the corporation ? 

A. Yes. 

.Q. Does that also show it was signed in the part- 
nership’s name, or in the name of the individuals ? 
A. It was signed in the partnership’s name. 

. By one of the partners? 

A. I could not say as to that. 

Q. Then vou don’t know who signed it? [186] 

A. No. 

Q. You don’t know whether it was signed by 
either Mis. Rogers or Mrs. Scharpf, do you?” 
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A. There is nothing here to indicate who 
signed it.. 

Q. You don’t know whether it was signed by 
Mr. Rogers or Mi. Scharpf? A. No, iid@ont 

Q. Isn’t it customary under such circumstances 
and under the manner in which banking business 
is carried on and conducted, upon receipt of a noti- 
fication similar to Petitioner’s 21, which I hand 
vou, that, as a matter of general practice, the bank 
would require signatures of any persons purporting 
to be partners under those notes? 

A. Yes; although this corporation—although 
this note was originally the corporation’s note, the 
additional signatures put on there simply as addi- 
tional signatures or endorsers. 

®. You knew at the time the note was renewed 
that the corporation had transferred its current as- 
sets to the partnership ? A. Yes. 

Q. Were you familiar with the transactions, in 
general, or did you become familiar with it in con- 
nection with the renewal of the note? 

A. I don’t know how we became familiar with 
it, other [187] than that we had a letter from the 
company, January 1, 1941, stating it was to be a 
partnership. 

@. Is Exhibit 21 the letter that you referred to? 
A. No, it is not. I have a letter in my file from 
Mr. Rogers. I don’t seem to find it. I thought I 
had one here. I don’t seem to locate it right now. 
We had a letter. I cannot find it. It was dated 
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January 15, 1942, signed by Mr. Rogers, ‘‘We hand 
you herewith the combined financial statement of 
the Twin Oaks Builders Supply Company.’’ 

Mr. Pigg: I move to strike that as not responsive. 

Q. (By Mr. Pigg): Does that relate to the same 
subject matter as Petitioner’s 21? 

A. It relates in this way, that it gives us notice 
that there is also a partnership and a corporation. 

Q. When was that, Mr. Rowling? 

A. January, 1942. 

Q. When did you first become aware, or when 
were vou first put on notice there was a partner- 
ship? 

A. In the early part of January, 1941. 

The Court: Is there any exhibit in relation to 
that? 

Mr. Davidson: Where is the signature card? 

The Witness: ‘That would be notice. 

Mr. Davidson: The signature card on Peti- 
tioner’s [188] 36 is dated January 2, 1941. 

The Witness: I also had a letter, and I don’t 
seem to be able to locate it. 

Q. (By Mr. Pigg): Now, as an officer of the 
First National Bank—the Eugene branch of the 
First National Bank 

A. Not a branch. 

Q. Is it a separate institution? 

pee Chat is rieht, 

Q. And being put on notice that the asscts had 
been transferred, as they were in this case from the 
corporation to the former stockholders and their 
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husbands and wives, what is the practice as to 
whether or not the bank, in the conduct of its busi- 
ness, would have required the signatures of both the 
wives and their husbands on a renewal note? 

A. What is the fact? 

G. Yes: 

A. As I say, I am not a member of the loan 
committee ; I think they considered it was a corpora- 
tion loan, since there was a close affiliation between 
the two, and they had the partnership sign, too. 

Q. Before January, 1941, you knew the corpora- 
tion was carrying on the business of lumber and 
building supply ? 

A. The nature of the business before the pait- 
nership ? 

Q. That’s right? [189] 

A. That is correct. 

Q@. After January 1, 1941, you knew that the 
corporation was not doing it? 

A. We apparently knew there was a change in 
the setup. 

Q. And it was the husbands and wives to whom 
the current assets of the corporation had been trans- 
ferred, who were carrying on the business? 

A. We probably knew that the partnership was 
carrying on the business, but the corporation still 
owned the real estate. 

Q. With respect to Exhibit 37, was that a se- 
cured or an unsecured loan? : 

A. An unsecured loan. 
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Q. An unsecured loan? a Ves: 

Q. Wouldn’t that be regarded as a commercial 
loan, or otherwise? 

A. The original note was probably regarded as 
a commercial loan. 

Q. What was the difference as to how it was 
considered originally and when it was renewed in 
1941? 

A. Well, I suspect the bank had sufficient faith 
and confidence in the firm to continne it that way. 

Q. By ‘‘the firm,’ you mean the individuals or 
the corporation? [190] 

A. The whole picture. 

Q. The whole setup? A. Yes. 

Q. In other words, when the note was renewed, 
you were relving on the assets available and the 
earning capacity available of the business, as a 
whole; is that correct, as a wnt? 

A. “The discount committee felt that the part- 
nership should sign the note also; that is all they 
did. 

Q. That would be the normal course of events? 

A. That is right. 

Q. Referring again to Exhibit No. 37, Mr. Row- 
ling, what was the rate of interest on that loan? 

A. It was six per cent up until July J+. 1941, 
ana then it was five per cent. 

Q. Do you know any reason why the interest 
rate, the prevailing interest rate, in Eugene im the 
early part of 1941, for commercial loans of that 
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type, should have been less than six per cent, as 
vou charged in this case. 

A. Well, competition regulates the interest rate 
a good deal. 

Q@. And with that competition, you charged six 
per cent at that time? 

A. Yes, we were able to do that. 

Q. And did your bank have notice as to the 
manner in which the partnership arrangement was 
made and the nature of [191] the assets, and any 
notes that were given in that transaction, if any? 

A. At the time of the change? 

Mes 

A. I don’t have any records to that effect. They 
may have had. There is nothing here that I can 
find to show it. It was the custom in the days be- 
fore we were affiliated with the First National, to 
verify at the recorder’s office in the County, to find 
out whether the assumed business name had been 
filed, but we never required it in our files until we 
became affiliated with the First National Bank of 
Portland. 

Q. Assuming that in connection with the trans- 
action in which the partnership was organized or 
set up In January, 1941, if there were current assets 
of the corporation, accounts receivable and cash, de- 
livery equipment, and so forth, representing the 
value of those assets, and the excess of the value of 
those assets over the liabilities assuined by the ar- 
rangement amounted to $89,000, and that unsecured 
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note was given by the partners of the corporation 
for the payment or liquidation of that note for a 
period of one year, would or would not the prevail- 
ing rate of interest, six per cent, or less than six 
per cent? 

A. You mean the loan from the bank? 

Q. Of the type I have just described? 

A. Borrowing it from the bank? [192] 

Q. Yes. A. It probably would have been. 

Mia Pies: - Mhat’s all. 

hii Wavidsen: That's ail. 

The Court: You may stand aside. 

(Witness excused.) 
The Court: Call your next witness. 
Mr. Davidson: Mrs. Mignon Carmichacl. 


Whereupon, 
MIGNON CARMICHAEL 


called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 

3v Mr. Davidson: 

Q. Will vou state your name? 

A. Mignon Carmichael. 

Q. What is your occupation? 

A. Iam bookkeeper for the Twin Oaks Builders 
Supply Company and the Twin Oaks Company. 

Q. You keep the books both for the corporation 
and the partnership ? AN, SES. 
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@. Are you familiar with the character of those 
books? A. Yes. [193] 

Q. Do you work on them right along? 

A. Yes. 

Q. Will you state if separate accounts are kept 
for the corporation and the partnership? 

2, SOGS, 

The Court: How long have you been working 
there? 

The Witness: Since August, 1943. I went in as 
assistant bookkeeper at that time. 

Q. (By Mr. Davidson): Do the books show since 
what period they have been kept separately ? 

A. Since 1941. 

@. And have you, since you have been there— 
since what time in 1941? 

A. January 2, I believe that would be. 

Q. Do vou do the banking for both corporations ? 

A. Yes; that is, J oversee it; I have girls working 
under me, and they take it to the bank for me, but I 
oversee it. 

@. Are they deposited in separate accounts? 

A. Yes. 

Q. Do the records show how long the separate 
accounts have been maintained ? 

Mr. Pigg: I submit the records, themselves, are 
the best evidence. [194] 

Mr. Davidson: We have the ledger sheets. 

Mr. Pigg: Are they in court? 
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The Court: I think we should shorten it, if pos- 
sible. 

Q. (By Mr. Davidson): Do the bank accounts 
show for what period they have been maintained 
separately ? 

A. Since January 2, 1941. 

Q. What inter-company transactions are there 
between the corporation and the partnership ? 

The Court: As shown by the books. 

Q. (By Mr. Davidson): As shown by the books 
of the company ? 

A. I don’t know if I understand you exactly. 

Q. Does the partnership make any payments to 
the corporation, as shown by the books? 

A. They pay the rentals. 

Q. Do the books show any payments by the cor- 
poration to the partnership ? 

A. They pay for the keeping of the books. 

Q. How is that payment made? 

A. Annually. 

Q. How much annually? A. $300. 

Q. And do the books show that has been the regu- 
lar payment [195] since the inception ? 

The Court: $800 annually ? 

The Witness: Annually. 

Mr. Davidson: You may cross-cxamine. 


Cross-Examination 
By My. Pige: 
Q. Is it the corporation that pays the partner- 
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ship $300 or does the partnership pay the corpora- 
tion? 

A. The Corporation pays the par $300 
annually for keeping the books. 

Q. For Bookkeeping service? 

A. For-my work and the auditing of the books 
at the end of the year. 

Q. You came to the Twin Oaks Company, so far 
as your bookkeeping capacity was concerned, in 
August of 1943? 

A. Yes; as assistant. 

Mr. Pige: That 1s all. 


Redirect Examination 
By Mr. Davidson: 
Q. Just one more question. Have vou handled 
the receipt books of any payments from the part- 


ea to the corporation ? A. Yes. 
a ae compos © those receipts endorsed and deposited 
“tion’s bank account? A. Yes. 


Mr. Davidson. 
Mr. Pigg: No That is all. 


The Court: You ous. 
may stand aside. 


(Witness excuse dl.) 


The Court: Call the 1, twit 
Ss 
Mz. Davidson: Your i bel ese 
mor, we have a few docu- 
ments that we would like ; 
‘0 offer in evidence. I 


would like to have this ma! 
(indicating). rked for identification 


The Clerk: Petitioner’s 38. 
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‘Petitioner’s Exhibit No. 38 for identification.) 


Mr. Davidson: We offer as Petitioner’s 38 the 
revenue agent’s report, with transmittal letters ad- 
dressed to Louis C. Scharpf and Eva M. Scharpf 
for the year 1948, showing deficiencies assessed 
against Mr. Scharpf and an over assessment for 
Mrs. Scharpf. | 

The Court: Who is it from? 

Mr. Davidson: From Seth R. Stockton, revenue 
agent in charge. 

Mr. Pigg: That is immaterial. It only shows 
a recommendation by the revenue agent in charge 
and is not a determination by the Commissioner. 

Mr. Davidson: It is an official act of an agent 
of the government in charge of those things. 

Mr. Pige: It does not become an official act 
until [197] it is approved by the Commissioner. 

The Court: What does it show? 

Mr. Davidson: It contains all these reports, and 
shows that the revenue agent in charge is recom- 
mending that the status of Mrs. Scharpf as a partner 
be disallowed, and that the entire income of Mr. 
and Mrs. Scharpf from the partnership be taxed 
to Mr. Scharpf. 

The Court: I don’t think it would be necessarily 
binding on the Commissioner. I do know what 
probative force it would have. It will be admitted 
as Exhibit 38. 


(The document referred to, heretofore 
marked as Petitioner’s Exhibit No. 388 for 
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identification was received in evidence as Peti- 
tioner’s Exhibit No. 38.) 


Mr. Pigg: I have no objection insofar as it is 
consistent with any determination that the Commis- 
sioner may have made. 

Mr. Davidson: I would also lke to have this 
marked for identification (indicating document). 

The Clerk: Petitioner’s 39. 


(The document referred to was marked as 
Petitioner’s Exhibit No. 39 for identification.) — 


Mr. Davidson: We offer the same type of ex- 
hibit for the year 1943 for Mr. and Mrs. Rogers. 

Mr. Pigg: The same objection. 

The Court: The same ruling; it will be received 
as Petitioner’s 39. 


(The document referred to, heretofore 
marked as Petitioner’s Exhibit No. 39 for iden- 
tification, was received in evidence as Peti- 
tioner’s Exhibit No. 39.) 


(The document referred to was marked as 
Petitioner’s Exhibit No. 40 for identification. ) 


Mr. Davidson: We offer the same type of report 
covering the Twin Oaks Builders Supply Company, 
a partnership, for the vears 1942 and 1948, showing 
no assessment of income, but a reallocation between 
the partners. 

Mr. Pigg: Same objection. 

The Court: It will be admitted and marked as 
Petitioner ’s Exhibit 40. 
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marked as Petitioner’s Exhibit No. 40 for iden- 
tification, was received in evidence as Peti- 
tioner’s Exhibit No. 40.) 


Mr. Davidson: Will vou mark this? 

The Clerk: Petitioner’s 41. 

The Court: What is it? 

Mr. Davidson: Petitioner’s Exhibit 41 is a cer- 
tificate of the Collector of Internal Revenue, show- 
ing payments of income tax of Louis C. Scharpf for 
the vears 1943 and 19+4. I offer that in evidence. 

Mr. Pigg: No objection. 

The Court: It will be admitted as Petitioner’s 
41. [199] = 


(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
No. 41.) . 


Mr. Davidson: I also have here a deficiency 
notice addressed to John J. Rogers: for the years 
1943 and 1944, which I would like to have marked 
for identification. 

The Clerk: Petitioner’s 42. 

The Court: What is that, now? 

Mr. Davidson: The deficiency notice addressed 
to Mr. John J. Rogers, for the years 1948 and 1944. 
I offer that in evidence. 

Mr. Pigg: No objection. 

The Court: It will be received and marked as 
Petitioner’s 42. 
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(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit No. 
42.) 

Mr. Davidson: And also the deficiency notice 
addressed to Louis C. Scharpf, covering the same 
years, 1943 and 1944. 

The Clerk: Petitioner’s 43. 


(The document referred to was marked as 
Petitioner’s Exhibit No. 43 for identification.) 


Mr. Davidson: We offer Petitioner’s 48, the 
deficiency notice addressed by the Respondent to 
Louis C. Scharpf covering the years 1943 and 1944. 

Mr. Pigg: We object to it as immaterial. [200] 

The Court: It will be received and marked as 
Petitioner’s 48. 


(The document referred to, heretofore 
marked as Petitioner’s Exhibit No. 43 for iden- 
tification, was received in evidence as Peti- 
tioner’s Exhibit No. 48.) 


Mr. Davidson: I offer as Petitioner’s 44, the 
certificate of the Collector of Internal Revenue 
showing payments of income tax by John J. Rogers 
for the years 19438 and 1944. 

Mi. Pigg: No objection. 

The Court: It will be received and marked as 
Petitioner’s 44. 


(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
No. 44.) 
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My. Davidson: Your Honor, that completes the 
Petitioner’s case, except that we had another wit- 
ness on evaluations, Afr. Peterson of Eugene, and 
counsel for the Respondent has agreed to stipulate 
that, if called, Mr. Peterson would be qualified to 
testify and would testify that, in his opinion, a 
reasonable rental value of the Twin Oaks Property 
in Eugene at January 2, 1941, would be from $185 
to $210 per month, and that he based that opinion 
upon a rental of sixty dollars for the conerete build- 
ing, and rental of $125 to $150 for the balance of 
the property, and that otherwise on the direct ex- 
amination and cross-examination, his testimony 
would [201] be the same as that of Mr. Rodman, 
who testified. 

The Court: Is it stipulated by Respondent that 
the witness would so testify ? 

Mr, Picc: Mes. 

The Court: We will consider his testimony then, 
as though he were present? 

Mr. Pigg: That is right; it may be so consid- 
Grea: 

Mr. Davidson: The Petitioner rests. 

The Court: The Respondent may proceed. 

Mr. Pigg: Mr. Hyde. 


Whereupon, 
COARENCH FY HYDE 


called as a witness for and on behalf of the Respond- 
ent, having been first duly sworn, was examined 
and testified as follows: 
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Direct Examination 
By Mr. Pigg: 
Q. Will you state your name? 
A. Clarence fF’. Hyde. 
Q. What is your business or occupation, Mr. 


Hyde? - A. Iam a realtor and anpraiser. 
Q. Where? A. In Eugene. 
Q. Eugene, Oregon? A. Yes. [202] 


Q. How long have you been engaged in that 
business or profession there? 

A. I have been an operator in the real estate 
business since 1920; [ have been devoting a large 
portion of my time to appraising since 1933. At 
the present time, I am devoting about 30 per cent— 
about 80 per cent of my time to appraisal. 

@. Prior to vour engaging in that business, did 
you pursue any collegiate or other courses of study 
to qualify you particularly or to better qualify you 
for that work? | 

A. I took a course of instruction with American 
Institute of Real Estate Appraisers, and have the 
designation of a member of the Appraisers’ Society, 
that is, I am a member of the Society of Real Estate 
Appraisers. 

Q. What collegiate degrees, if any, do you hold? 

A. I have no collegiate degrees; I have three 
years of college work. 

Q. Are von a member of any professional so- 
ciety ? 

A. The American Institute of Real Estate Ap- 
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praisers; and the Society of Residential Appraisers. 

Q. In your apprasial work and your brokerage 
work, as you have described it, is it necessary that 
you make examinations and investigations and 
studies of real estate property for the purpose of 
reaching a conclusion as to the fair market values 
of the properties at a given date? A. Yes. 

Q. And that in such cases the fair market value 
is what you refer to as the value for sale? 

ae Yes. 

Q. Or income purposes? 

oe Comic ic one OL ten things that 1s ar 
rived at. 

Omens ier rental valme for real 
estate, would the process for reaching a conclusion 
as to the fair rental value take into account the 
same factors and considerations? 

A. The same factors are taken into considera- 
tion. The rentals of comparable properties and the 
depreciated values of the subject property and com- 
parable properties as well. 

Q. And would vou proceed in that manner for 
the purpose of arriving at the fair rental value of 
a property—real property—commercial or business 
joropel Ly. 
of property for a period of one year, or from year 
to vear thereafter until notice by one or the other 


for purposes which contemplate a lease 


of the parties of termination, as of January 1, 1941? 
A. Yes. 
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Q. Are you familiar with the business proper- 
ties or any other real properties owned by the 
Twin Oaks Company or the Twin Oaks Builders 
Supply Company of Eugene, Oregon, as of January 
le Oy 

A. You say, am I familiar with the properties 
which they owned as of that date? [204] 

Q. Yes? A. Yes. 

Q. Are you still familiar with them? 

Eeeaes: 

Q@. Do you have any general familiarity with, 
or did you have any familiarity with them prior to 
January 1, 1941? 

A. As a customer of the store on some different 
occasions I have made some purchases of the com- 
pany, and passing by there several times a week 
during a number of vears, I became familiar with 
them. 

Q. In that way you have gained a general knowl- 
edge, such as vou have mentioned ? 

ees: 

Q. Now, are you familar with the properties 
which either of the companies mentioned owned in 
Junction City and Cottage Grove, Oregon? 

A. Yes, I am acquainted with those. 

Q. Also as of January 1, 1941? A. Yes. 

Q. Mr. Hyde, I hand vou Petitioner’s Exhibit 
17, which is the lease agreement, or a copy of it, 
to which I referred a while ago. Have vou been 
furnished with a copy of that lease heretofore? 
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Ee Vs, 
Q. And this is the same as the one you have a 
copy of? [205] A. Yes. 


Q. Now, have you made an independent search 
or examination of the public records or any other 
recognized records for the purpose of ascertaining 
what properties were owned by the Twin Oaks 
Builders Supply Company as of January 1, 1941, 
or January 2, 1941? A. Yes. 

@. Have you prepared a list or a chart of such 


properties ? A. I have. 
Q. Do you have it with you? A. Yes. 
Q. Will vou let me see the list or chart which 
you have there (indicating) ? A. Surely. 


Mr. Pigg: IJ will ask that it be marked for iden- 
tification as a Respondent Exhibit. 
The Clerk: Respondent’s Exhibit D. 


(The document referred to was marked as 
Respondent’s Exhibit D for identification.) 


Q. (By Mr. Pigg): Mr. Hyde, I will return to 
you now the same group of papers which yon 
handed me, which have now been marked for iden- 
tification as Respondent’s D. Can you designate 
or identify by page number in the chart which you 
have drawn or made showing the location of the 
Twin Oaks property or other [206] identification 
including the pictures, or otherwise ? A. Yes. 

Q. Will you do so? 

A. Well, the plat of the real property in Cottage 
Grove is on page 1; the picture of the building is 
on page 2. 
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Q. Is that the Cottage Grove property? 

A. That is Cottage Grove. And Junction City, 
the plat of the land is on page 5, and the pictures 
cover pages 6, 7 and 8. The main property on 
Eugene is on page 13, and the pictures on pages 
14, 15, 16 and 17. 

Q@. And are there attached to the group of papers, 
now Exhibit D for identification, certified copies 
of deeds and conveyances relating to those par- 
ticular properties? A. Yes, there 1 

Mr. Pigg: We will also ask that this deed, this 
certified copy of a deed be marked for identification 
as Respondent’s E. 


(The document referred to was marked Re- 
spondent’s Exhibit E for identification.) 


The Court: Is that all attached to Respond- 
ent’s D? 

Mocs: | That is aioli: 

The Court: They are all under one cover? 

Mr. Pigg: They are presently under one staple; 
and the next one, also a certified copy of a warranty 
deed. I will ask be marked as Respondent’s F. 


(The document referred to was marked Re- 
spondent’s Exhibit F for identification.) [207] 


The Court: Is there any objection to the intro- 
duction of these? 

Mr. Davidson: There is no objection to the deeds. 
T assume they are what they purport to be, but I do 
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object to the rest of the offer, and I am referring 
particularly to this group of papers and pictures. 
The Court: He is not offering Respondent’s D 
vet; that has just simply been identified. 
Mr. Davidson: Yes, so I understand. 
Mr. Pigg: And the next one f ask be marked as 
Exhibit G. 


(The document referred to was iInarked as Re- 
spondent’s Iixhibit G for identification. ) 


VeeCby mili Pics): Wie tivde, when wefe the 
photographs that vou have identified in tliis exhibit 
for identification made, and by whom? 

A. They were made by myself during the past 
ten days. : 

Q. To what extent, if vou know, do the photo- 
graphs that vou have identified, insofar as buildings 
are concerned, disclose a picture of a building, or 
whatever it was, as it existed on January 1, 1941? 

A. One of the pictures of the property at Sixth 
and High Strects shows a building back of which 
strect there was constructed a building since that 
date. It is not very plain [208] in view of the build- 
ing; but there was a building destroved by fire in 
1946, and a new building placed in front of it. 

Q. Will vou identifv that by page number and by 
picture also? 

A. It is shown on page 16; it is the frame build- 
ing in the rear of the building which has the sign 
on it **Twin Oaks Builders Supply Company.”’ 
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Q. Are you familiar with the properties which 
you have deseribed as they stood or existed on Jan- 
uary 1, 1941? ie ORS: 

@. Now have vou made a study and analysis of 
the pertinent facts in this case for the purpose of 
arriving at an opinion as to the fair rental value 
of these properties that you have described as of 
January 1, 1941? 

A. Well, the only exception is one property that 
T didn’t make a very complete investigation of, and 
that was the Cottage Grove warehouse property, 
which was locked; and I did not see the inside of it. 
But I did make inquiries of the tenants of what it was 
like on the inside. 

Q. I used the phrase of ‘fair market’’ or ‘‘rén- 
tal’? value. What did vou understand by those 
words? 

A. A fair market value is the amount which a 
willing purchaser is willing to pay fora given amount 
of property or a certain amount of property, with a 
willing seller who is willing to sell, both of full knowl- 
edge of all conditions [209] applicable to the prop- 
erty, and neither the buyer having to buy or the seller 
having to sell. 

Q. For the purpose of arriving at a fair rental 
value of a given property at a basi¢ or given date, the 
same considerations or factors are true, are they not? 

A. The same factors are considered. 

@. Based on vour study and survey, and in the 
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light of the experience that vou have related, have 
you arrived at an opinion as to the fair market value 
of these properties—fair rental value of the prop- 
erties as of January 1, 1941? AN NCGS SH 

Q. Will vou state what that fair rental value is? 

A. 6700. 

Q@. What is that? A. $6700. 

The Court: What vear? 

The Witness: As of January 1, 1941. 

The Court: For what period? 

The Witness: For one vear; for the calendar vear 
1941. 

Om (bye Pics): Docs that inchide the real 
properties only, or the real property and furniture 
and fixtures ? 

A. This includes all the real property that they 
own, but not the fixtures or furniture; and it also in- 
eludes the [210] building in another part of the city 
which was owned, and on which I think thev did not 
own the land. 

@. Now, Mr. Hyde, will vou explain in your own 
words just how you arrived at that value? 

A. The Cottage Greve property consists of tracts 
of land approximately 170 feet in length and 100 
feet in depth, and another vacant lot which is facing 
Ninth Street, which was the Pacific Highway, with 
a 45 foot frontage, with approximately 100 feet in 
depth; and there is a warehouse building 85 bv 88. 
This warehouse building has a full basement, and one 
story above the basement. Upon inquiry [ imformed 
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that this was a strong and substantial building, and 
about one half of it had a conerete floor. The facet 
that that building was rented, according to the in- 
formation I received, during the vears 1 en 
little of it in 1940—and during the vear 1941, 1942, 
1948, 1944, and during that period the average rent 
amounted to, according to the figures I was fur- 
nished, at the courtesy of Mr. Rogers, was $1054. 
So I estimated the fair rental value for the prop- 
erty for the year 1941 at #950. 

For the Junetion City property, | made consider- 
able inquiry as to other rentals in Junction City, and 
considered the property which the Twin Oaks Build- 
ers Supply Company was renting—the property that 
thev are renting is on Sixth and Front Streets— 
that is a building with 50 foot frontage [211] and 
74 feet in depth. It is a one-story store building. 
Now, unmediately adjoining that property, on land 
which the company does not own, there was con- 
structed upon it a hollow tile building. This hol- 
low tile building is 50 feet wide and adjoins the 
building which they own and has a depth of 34 feet 
with 15 feet height. There is a string of windows 
across the top of the building, at both the east and 
west ends, about 30 inches wide on each side. That 
building has a eement floor, with the exception of 
two spaces for drivers of 27 feet each for cars. And 
in that building—that is a property that has 700 
square feet of floor space. Considering the cost of 
that property as of the present time, and the value 
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as of 1941, which is 56.4 per cent of the cost as of 
April 1, 1941, and allowing 25 per cent depreciation, 
there would be a value as of the present time of $2200 
for that building. That building adjoins the building 
which they are now using, which they are renting, 
and has a ground floor space of over fifty per cent 
of the store space; in addition to that, over 700 
square feet of balcony space. I estimated the rental 
value of that to be, what they are paying for the 
store property, and the store property is compara- 
ble with other land—f considered that to be $25 per 
month, or $300 per year. 

Immediately to the north of that, there two and 
three fourths city lots; the lots are 50 x 100 each, 
with [212] 13714 feet of paving on Front Street, and 
100 feet on Seventh Street; that tract of land is en- 
closed by a six-foot woven wire fence, with three 
barbed wires above, and is improved with a build- 
ing for the storage of lumber. The main building 
is a hollow tile at each end with an average height 
of ten feet, 40 x 90, with a total 3800 square feet. 
There is another storage shed 20 x 68 with an aver- 
age height of ten feet, and a total 5160 square feet. 

I considered that that property, being used to its 
highest use for the benefit of the lumber company, 
and in taking into consideration the comparable rents 
at Junction Citv J estimated the rental value of that 
property to be $25 per vear—25 per month—or a 
total rental for the Junction City property alto- 
eether of 4600 per vear. 
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There is one property in the City of Eugene which 
was loeated out on Charleston Street, on lot 3, block 
5 of Skinner’s addition, on land which is owned by 
the Oregon Electric Railway Company, which is 
leased land. The improvements in that building or 
on that tract of land, that belongs to the Twin Oaks 
Company, and consists of a building, a conerete 
building 32 x 100. The west side of the building is 
concrete, but the east side of the building is open, 
and it has a tar roof. [Immediately adjoining that is 
a frame building which is 32 feet at one end and 8 
feet at the other end; the difference in width being 
due to the railroad spur that runs into it. [213] That 
building is 40 feet in length. In ‘addition to that 
improvement, there are four open coal bins, 25 feet 
wide, 40 feet in length, 6 feet high. The assessed 
value for tax purposes for that improvement is $750 
and the tax during 1941 was #31.11. Upon inquiry, 
T found that that property was sold in January, 1948, 
and is now being operated by other ownership. 

During the vears 1941 to 1944, it was operated as 
a fuel business by the Twin Oaks Company. In 
consideration of that property with other rentals I 
estimated the rental value of that improvement to 
be $25 per mouth, or $300 per year. 

I was informed that the property was sold for 
33500, but that was not verified. 

Now, the main properties whieh heretofore have 
been discussed in particular have been the prop- 
erties on which the main business of the company 
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has been conducted, and the property is owned by 
the corporation, and was owned on January 1, 1941. 
That consists of lots: No. 2, the east 40 feet of lot No. 
emlorO,and the north o feet of lot 7; all of plot 18; 
in the original plot of Lane County, Oregon. 

On Lot No. 2, at the corner of Sixth Street and 
High Street is a heavily constructed cement build- 
ing 34x50 feet, with a full basement. There are two 
stories above the basement, with a ceiling height 
of approximately 8 feet. This building is improved 
with a freight clevator. I did not [214] learn or 
verify the capacity of this elevator, but from my 
observation I am of the opinion that is was one and 
one-half tons, or in exeess of that amount. This 
cement building has an advantage in being contigu- 
ous to other property owned by the company, so far 
as trackage is concerned, and is quite comparable to 
a building located Fourth and Lincoln Streets oper- 
ated by the Eugene Mill Supply Company. That 
property of the Eugene Mill Supply Company was 
leased in 1941 for $235 per month. That property 
is now renting at $400 per month. That building 
is a warehouse property with a space for one car 
on the railroad spur. The rent of $235 is less than 
the owner received in 1940; at that time it rented 
for $275. That means an average rental of 17¢ per 
square foot. On that basis, for this concrete build- 
ing, 17¢ per square foot for the storage space avail- 
able in the building, it would amount to $867, which 
I would consider as the rental value of that property 
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for the calendar vear. Now, this cement building, 
as I already stated, has a full eement basement and 
two stories. The cost of that building as of the pres- 
ent date and for the two stories is, in my opinion, 
$4.24 per square foot. And the construction cost at 
this date for the basement $2.68 per square foot, or 
a reconstruction cost at the present time of $1.972. 
The current costs of 1941 were 56.4 per cent of the 
1948 costs, which would reduce that building to the 
value of the building as of January 1, 1941, to about 
$10,700. [215] 

1 estimated the depreciation on that building from 
that date of 30 per cent, as a lawfully depreciated 
value of a two-story basement and building, $7490; 
and the depreciated value of the elevator as of that 
date was $1279. Therefore there would be a total de- 
preciated value of that equipment of $769 to that 
building on the basis of the depreciated value of the 
improvements; and, also, in comparing it with the 
vent of like property, I based the rent at $867 per 
vear. 

Now, tminediately adjoming this cement building 
was a storage shed which was approximately—the 
storage shed was approximately 40x95. That biuld- 
ine was lost by fire mm 1945 or 1946 but was replaced 
with a new building in 1946.) Mi. Rogers also in- 
formed that the fire loss on that building was $7422. 
Now, jf we were going to use the rule of thumb of 
#10 per month for each $1000, assuming it was worth 
what I have mdieated, that would result in a rent 
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of $888 per year. But I think that might be exces- 
sive; so, for the purpose of this appraisal, I esti- 
mated the value of that building for storage space 
to be on the basis of one cent per square foot per 
month, or $38 per month, with an annual rental of 
$456. 

Now, the main building of the Twin Oaks Company 
covers the west 145 feet of lot 6 and the north 5 feet 
of lot 7. So that that building has 85 foot frontage 
on High Street which is the main thoroughfare of 
that trade area, with a depth of 145 feet, having a 
railroad spur which is on [216] the property owned 
by the Twin Oaks Company. The west 30 feet of 
this building is used for an office and a retail store, 
and the east 115 feet is used for storage. So, I con- 
sider those two sections of the building separately. 
The 30 foot wide by 80 feet on the street is the store 
property, and has an area of 2550 square feet. Taking 
into consideration the rental of some other stores, 
which have narrower frontages in somewhat similar 
locations, for instance, the Maytag washing machine 
store’ or the Singer sewing machine store, or the 
Hub clothing store which have 20 foot frontage and 
80 feet in depth—they were paving from 5 to 6 cents 
per square foot for rental, where they had the twenty 
foot frontage of store space. 

In appraisal work, it is generally pretty well con- 
ceded that the front 30 feet of a store has a rental 
value of 54 per cent of the value of the store build- 
ing which is 80 feet in depth; therefore | have as- 
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signed in my opinion, that this property with an 89 
foot frontage and a 30 foot depth at a rental value 
at that time 5 cents a square foot, or $127.50 per 
month or an annual rental of $1530. 

Now, the storage part in connection with that same 
building, 85x115, has a minimum height of 20 feet 
and an average height of probably 2214 feet, and 
covers an area of 9775 square feet. There is one sec- 
tion of that, in the northwest corner, which is 30x30 
—that isa building which is enclosed, which is a room 
bv itself, and is used for the [217] storage of small 
equipment, such things as hammers, hammer han- 
dles, and articles of that kind. 

On the south side of the storage building there 
are two platforms, and adjoining them each is a space 
set off by partitions for the storage of building ma- 
terials, and is used for the storage of lumber, be- 
eause of its height and himber can stand on end. 
Approximately one half of this building, of this 
5775 square foot of building, has a conerete floor, 
For comparable purposes, the Northwest Flax Prod- 


ucts Company owns 

The Comt: I don’t think we need to go into what 
these other people own. Let us not go to far afield. 

The Witness: Without going into comparable 
properties, I estimated the rental value of this stor- 
age space to be at 8 cents per square foot, 8 cents 
per square foot per year, or $1760. 

Now, 1n addition to that space, the company owned 
on January 1, 1941, open land used for the storage 
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of building materials, 8740 square fect, besides the 
railroad trackage, and I considered the value of 
that as comparable to the McCormack property 
which was bought by them for that same purpose, 
and J assumed the rental value of that as $240 per 
year. [ did not appraise the personal property, but 
in summing up the real property in Eugene, on 
High Street, the main plant has an assessed value, 
or did have in 1941 of $6355. And I assumed the 
rental value of the entire property owned by the 
company [218] in 1941 as having a rental value 
of $6700. 

@. Are you finished? 

A. Yes, unless you want some more detail. 

Q. Can vou state briefly the nature of the prin- 
cipal appraisal work in which you were engaged, or 
in which vou have engaged for governmental agen- 
cies or state agencies? 

A. I did the appraising for the First National 
Bank, the United States National Bank at Eugene, 
and at Sprinefield, at Cottage Grove, and had con- 
ferences in connection with the government-insured 
xt. loans, and have done some work for the United 
States National Bank, for the Bank itself, and I 
did appraising for Veterans Department of the State 
of Oregon on their loans that they are making to 
soldiers. which covers residential, farm and busi- 
ness property. The same thing is true on govern- 
ment loans. [ have made appraisals for the Cali- 
fornia Insurance Commissioner of the largest pri- 
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vate-owned property in Hugene, on which the insur- 
ance companies had liens. I have made appraisals 
for Ek. E. McKeen of the Connecticut Mutual Life 
Insurance Company, and for the Kaufman Mortgage 
Company. I have done considerable work for the 
Oregon State Highway Department on condemna- 
tion proceedings. 

Q. Are vou famihar with the Long-Bell prop- 
erties in Eugene, used by the Long-Bell Company 
for their lumber vaid or business? 

A. Yes, 1 animamuliar with that. 2a] 

Q. To what extent, if at all, do the Long-Bell 
Properties compare as a business facility with that 
of the Twin Oaks Company in Eugene? 

A. In many ways thev are very similar. They 
both have railroad trackage on the spur; they both 
have storage space. The Long-Bell hunber company 
facility is not quite as large, and it does not have quite 
the area. However, there are two differences that 
I think are material. I just deseribed this two-story 
eement building which was owned by the Twin Oaks 
Company, and the Long-Bell company does not have 
such a building as that; and I also described the 
Twin Oaks Company as having a store and office 
room, on this 85 foot frontage on Main Street, and 
on High Street. The Long-Bell Company has a 
frontage for their office of 34 feet. ln my judgment, 
‘the store facilities of the Twin Oaks Company are 
superior to the store facilities of the Long-Bell Com- 
pany. I considered the rentals paid by the Long-Bell 
Company of $300 per month. Mr. Sweet their lease 
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was $300 per month, and he didn’t know whether 
that 1943 or 1942, but as of January 1, 19438, and 
being adjusted to January 1, 1941, on the basis of 
construction costs, it would be 90 per cent of that 
amount, or a monthly rent of $270, or an annual 
rental $3240. 

Q. Are you familiar with the so-called Orem 
properties that are now owned by the T'win Oaks 
propesty ? 

A. J am familiar with it by observation, from 
outside [220] appearance. 

Q. That is what I mean. I hand you Respond- 
ent’s C, and ask vou if that relates to the Orem 
properties, as being a deed of conveyance, or a cer- 
tified copy? 

A. That is a ecrtified copy of the deed of con- 
vevance. 

QM. I hand you Respondent’s IT for identification. 
Does that have any relationship to the Orem prop- 
erty ? 

A. Yes, that is the building on the Orem prop- 
Civ: 

Q. Is that a residence? 

A. That is a residence. 

Q. This is the building that is on the land cov- 
ered by Exhibit C for identification ? 

A. That is right, 

Q. Now, both of those Exhibits, C and I for iden- 
tification—speak what von know, if anything, about 
the relationship of those properties to the highway 
that is now going to be put through the City of Hu- 
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gene here or adjacent to the properties of the Twin 
Oaks Company. ; 

A. Well, this is the building (indicating) ; this 
is the property. As stated this morning, this is the 
property which was being condemned or had been 
purchased by the State Highway Department for the 
new highway. 

Q. You are referring to My. Martin’s testimony? 

AoW Ves: 

Q. Is that the property which he mentioned as 
having [221] been acquired by the State Highway 
Commission ? A Ves: 

Q. From the Twin Oaks Company. 

A. That is right. 

Q. Then, what is the fact, Mr. Hyde, as to whether 
the highway that is to be built and re-routed in Ku- 
gene, as it is now known and contracted for as to 
whether it affects or touches or will improve the ac- 
tual business property of the Twin Oaks Company ? 

A. Well, it does not touch the business property, 
but by agreement with the State Highway Depart- 
ment and the Citv of Eugene, the railroad spur which 
serves the Twin Oaks Company is to be disposed of. 
The Twin Oaks Company will lose the use of that 
railroad spur. 

Q. If and when the new highway is put through? 

AY That istieit. 

Q. Did vou take that circumstance into account 
in arriving at the fair rental value to which yon 
have testified ? 
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A. Iconsidered the fair rental value of the prop- 
erties on the basis of comparable rentals, and so far 
as the railroad spur is concerned, I considered just 
the depreciated value of the spur itself, that is, the 
cost of construction less depreciation. 

I don’t know whether you care for this additional 
information but, In my opinion, the main building 
Oiewneni222 company, as of January 1, 1941, that 
is the main operation property on High Street, in 
Block 18—I estimated the depreciated value of the 
improvement as of January 1, 1941, at $30,100; the 
eile or the land at $12,000. and the total rental of 
that particular parcel of property as $4850. 

Q. So far as your deseription of the property is 
concerned, as vou have related that, particularly the 
improvements, are you speaking as of January ], 
1941, or as of some other date, or substantially that 
date? 

A. January 1, 1941. I adjusted everything to 
that date. 

My. Pigg: You may cross-examine. 


Cross-Examination 

@. (By My. Davidson): What was the relative 
rate of rental increases from the beginning of 1941 
to the beginning of 1942, in vour opinion? The busi- 
ness rentals? 

A. The Business rental increases were very slight 
during that time; possibly around 5 per eent. 

Q. How much would vou sav from the beginning 
of 1942 to the beginning of 1943? 
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A. It would be about 10 per cent; the same ad- 
vanee, or about a 5 per cent advance. 

Q. How much would you say from the first of 
1943 to the first of 1944? [223] 

A. About a 10 per cent advance. 

@. And from the first of 1944 to the first of 1945— 
in Eugene, I mean? 

A. Well, it made quite a good deal of difference 
in the types of rental property. Along in that period 
of time, as a result of scarcity, some leases ran out 
and there was bidding for leases; therefore there 
were some very material increases in that period of 
time. I don’t think there was any stable price on 
any regular basis. 

@. Well, in vour opinion, was this property being 
occupied at its highest and best use? 

A. Yes, I think it was. 

Q. Let us go the Cottage Grove property. Mr. 
Rogers gave vou a statement of the rentals there? 
Wes. 

And the rentals for 1957 were what? 

Zero. ; 

1938 they were zero too? 

As J understand it. 

1939 were zero? 

So I understand. 

And the rentals for 1940 were $516, and then 
we come up to 1940, and vou say, based on your ex- 
perience, that the rental should be $950 a year? 

A. That’s right. [224] 


OFOPOrPOS 
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Q. Notwithstanding the fact that for three years 
they had nothing, and one vear they had been able 
to rent for $516? 

A. Yes, because 1941 came along and conditions 
were on the upgrade. 

Q. In the following year it was $783 for the 
vear, 1941? A. Yes. 

Q. In other words, that is different in practice 
than in theory? 

A. When I said 5 per cent, I was talking about 
properties that are rented as entire entities, as going 
concerns are rented on the basis, or their fair rental 
value is based on the highest and best use. This 
property was just starting to be used for a ware- 
house and, according to the information [ got from 
the Pontiac agency, there was no person in charge 
of the property, and the rentals that they got—com- 
pared with that use—would depend upon the nuin-. 
ber of cars that they would put in there; and they 
were also paying some rent for the use of the ear lot. 

Q. I am asking vou now if the estimate of $950 
is or 1s not based on the rental expericnec at Cottage 
Grove as of January 19412 

A. Adjusting that back over this period of time, 
the storage rents have increased. It is reasonable to 
expect that the rental for that period of time should 
be that much money. 

Q. In other words, vou think it is reasonable to 
expect [225] that as of January 1, 1941, a building 
from which they had reeeived nothing for three 
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years, and $516 in one year, that they should receive 
for it during that year $950? 

A. Yes, because of the increased development and 
the increase in the lumber business in Cottage Grove, 
and I think it was reasonable to believe there would 
be additional use for storage purposes; and that is 
the thing that actually happened. 

Q. Isn’t that rather hindsight at this time? 

Aye don t think so, 

Q. You think that a person who had not gotten 
that much, including the following year, nevertheless, 
as an estimate, vou figure that he should have gotten 
that much? 

A. With the increased business conditions in Cot- 
tage Grove. 

Q. We are talking about January 1, 1941? 

A. That is right. 

@. Are you familiar with the conditions of the 
Junction City property as they were on January 1, 
1941? 

A. I have traveled past that property; I was not 
inside of that continually, but I had a familiarity 
to this extent; I did discuss the property with Sen- 
ator Gibson, who is in the automobile business across 
the street, and has been for many years, and he in- 
formed me he was paying $100 a month for his rental, 
and Mis. Williams, who owned the [226] building, 
confirmed that; and Mi. Hanson, who was the man- 
ager of the Twin Oaks Company, told me that the 
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property there was the same as it had been since he 
went there 12 years ago. 

Q. But do vou know that the main building is 
not owned by the Twin Oaks Company ? 

A. Yes, I know that. 

Q. Do vou know what rent they were paying in 
1941? 

A. My». Hanson—not Mr. Hanson but Myr. Gibson, 
and a man who rents a part of the building said that 
they were paying $50 a month. 

Q. Is that what vou used as your basis? 

A. I considered that; [ considered the other ren- 
tals across the street from that which M1. Gibson 
is paying $100 for, and a 25 foot store building across 
the street which paid $25 in 1941, and another 25 
foot store in the same building which was rented 
for $25. 

Q. If vou were trving to rent to strangers for the 
highest and best use, you would try to rent the prop- 
erty to some other material industry, building ma- 
terial industry ? 

A. That is the highest and best use, yes. 

Q. You think that we would get a willing tenant 
who would be willing to pay, and a willing landlord 
who would be willing to rent, at that rate? 

A. Yes. 


@. You think it could be rented for that? [227] 
Ae Ves, 
@. Considering the carning that the corporation 
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has made, did you consider that as an indication of 
the rental possibilities ? 

A. Where comparable properties are being 
rented, and from what other people are paying, and 
the values of such properties, we would determine 
more the fair rental values than the earnings of the 
company. ‘That is the reason I did not use the basis 
of business income or earnings. 

Q. If you were renting a corner store down on 
the corner of High Street, wouldn’t you base the 
rental value of that store on the basis of the carnings 
of the person occupying it for the Iighest and best 
use? 

A. On the basis of what other comparable prop- 
erties would rent for. 

Q. That is, other comparable companies in the 
same business, what they were earning ? 

A. What they were paving for rent. 

Q. Isn’t it true that they are compelled, under 
economic circumstances, to pay on the basis of what 
they earn? A. Not always. 

Q. Let us put it this way: can they afford to take 
a definite loss where the rent is more than the net in- 
come to pay the rent? 

A. <Any person cannot pay more rent than he 
takes in, [228] because eventually he will go out of 
business; and when he goes out of business, someone 
else who is more competent in operating the business 
steps in and is able to pav the rent. 
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Q. Do you consider Mr. Scharpf and Mr. Rogers 
competent? 

A. I haven’t seen any information on their finan- 
cial statements, but it would be my judgment that 
they are very competent men. From the statement 
of the earnings of the company during the past few 
years, I think it verifies that. 

Q. Let us put it this way; suppose the company 
owned the property and paid no rental, and had no 
earnings in 1934; $627 in 1985; $2344 in 19386; $2173 
in 1937; a loss of $511.65 in 1938; a gain of $2315.38 in 
1939; a gain of $6036:35 the next year; do vou think 
that company could afford to pay $6700 rent for that 
property ? 

A. There are lots of times when people own prop- 
erty that there business ts up and down, and the own- 
ers of the property are not always, or, rather, do not 
always run their rents up and down according to the 
earnings of the individuals that are in there. 

Q. Let us take it another wav. Let us assume 
the business had earned but a $1100 a vear average 
for the past 20 years. Could they afford to pay $6700 
a year rent? 

A. They hada eapital investment in there as long 
as they owned the property; their investment in the 
property was [229] the equivalent of paying rent. 

Q. Do vou know what the capital investinent in 
the property was? 

A. J don’t know what the eapital investinent in 
the property was, but I do know that values have in- 
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creased, and as values have increased, properties 
have become worth more. 

Q. If we use capital on the investment in the 
property, we would get a lower net result than we 
have now. So that doesn’t do any good. Mr. Hyde, 
you stated that the Twin Oaks property was more 
valuable than the Long-Bell property, because of 
the fact that it possibly had a greater frontage on 
High Street. Just what total frontage on High 
Street does the Long-Bell company have? 

A. The Long-Bell company extends from—they 
have a total frontage of 324 feet, but there 1s a part 
of that frontage which extends up next to the rail- 
road track where there 1s a railroad crossing, which 
has no value so far as frontage is concerned; and 
the frontage of the store is only 34 feet. 

Q. That is the office part? 

A. That is right. 

@. But they have a complete building frontage 
that is greater than the Twin Oaks, or was in 1941? 

A. Yes, they have, put the part that is enclosed 
does not add any more to its value. But they do have, 
according to Mr. Martin, who testified this afternoon, 
a smaller area and [230] I judge that to be true ac- 
cording to the curves that come into Fifth Street. 

Q. Did you take into consideration the fact that 
they did not own the McCormack tract in 1941? 

A. Yes, 

Q. And that fact cuts down their frontage on 
High Street? 
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A. Yes, the additional land that [ placed the ad- 
ditional value of $20 a month on, was the land not 
eovered by improvements; it was approximately the 
same area as the McCormack land. The McCormack 
land amounted to 8940 square feet, if I remember cor- 
rectly, and the other land was a little over 8700 square 
meet. 

Q. Are you familiar with the Krem!i Bakery 
property ? aes, 

Q. Will you describe that? 

A. That is a frame building, with 75 feet fron- 
tage, and extends east and west a distance of 145 
feet. Itisa very lightly constructed frame building. 
The exterior is wood lath, and it has stueco on it, 
and, as a result of weather, rain, getting wet and 
diving out, that stucco is breaking and cracking and 
becoming pretty badly broken. 

Q. How will the land area in that building com- 
pare with the main Eugene property of Twin Oaks? 

A. The area of that property is 75x145, and the 
area [231] of the Twin Oaks—of their store build- 
ing and the shed and the storage space and the 
buildings back—is 85x15, and, in addition to that, 
they have a conerete or cement building 34x50, two 
full stories and a basement, and a building which 
was destroved by fire, with approximately 40x95 di- 
mensions. I have not figured it on a percentage basis, 
but the area which is covered by the Twin Oaks Com- 
pany buildings is very much in excess of that. 

~Q. It sounds like it is about twice as much? 
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A. Yes, twice as much and superior construction. 
The Kreml Bakery, that is a two-story building. I 
have not been on the inside of that building, except 
on the first floor; I don’t know whether there is any- 
thing upstairs or not. At the present time a part 
of that building is being rented by the Twin Oaks 
Company, and a part of it is being rented by a pro- 
duce company which has some refrigeration in it. 

Q. Do you know that that building was being ac- 
tively offered for sale in 1939 and 1940? 

A. Iwas told by M1. Rogers that the building had 
been offered for sale at one time for $6000, and I also 
learned it sold at a later date at a much higher figure. 

Q. As I understand you, in considering the rental 
values of Ikugene property, you gave no effeet to any 
assumed or supposed imminence of highway con- 
struction through the property? [232] 

A. No, I did not consider that as a hazard to 
the property, because I made an investigation on 
that, and as a result of my investigation, I found 
that in November 1946 the City of Eugene and 
Lane County and the state had entered into an 
agreement that the spur was to be done away with, 
and that the highway was not to tonch the Twin 
Oaks property. 

Q. Now, Mv. Hyde, this agreement of November 
1946 would not have much effect on the highway 
imminence January 1, 1941, would it? 

A. No; but at that time, so far as highway con- 
struction was concerned, the Oregon State Highway 
Engineers were surveying in several areas. They 
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were surveying through this subject property; they 
were also making surveys to eliminate Eugene and 
by-pass the city entirely; there was no certainty 
that a highway would be put through there. 

Q. You heard Mr. Martin testify this morning 
that he was the locating engineer of that route, and 
that he had recommended that route to the Oregon 
Highway Commission, and that that was the status 
upon January 1, 1941; didn’t vou? 

A. I heard him say that he made the survey 
and submitted it to the Nghway department. I 
didn’t hear him state what his recommendations 
were. I do know this, that Ma. J. M. Devers told 
me that prior to 1946 everything was just a matter 
of surveys and talk. 

Q. Were vou living in Eugene at the time? [233] 

A. Yes. 

Q. Do vou know whether there were any meet- 
ings or remonstrances against the proposed loca- 
tions? 

A. I know that some of the business men who 
would be affected by the Inghway, by any change 
in the highway going through their property, or in 
front of their property, did make a remonstrance. 

Q. In other words, they were concerned about it? 

A. Yes; they didn’t want the highway to go 
through their property. 

Q. Going back to Junction City, do you know 
that the hollow tile building was built after Janu- 
ary 1, 1941? peo, 1 dom t 
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Q. Did anybody tell you about that? 

A. No. Ma. Hanson, the manager said it was 
built prior to 1941. He said the hollow tile building 
was constructed on land that the company did not 
own, but he said that there had been no change in 
that since he had been there. 

Mr. Davidson: We will have to clear that up with 
another witness. 

The Witness: There is chance for an error. 

Mr. Davidson: That is all. 


Redirect Examination . 
Biyevie ice: 
(The document referred to was marked as 
Respondent’s Exhibit J for identification. ) 


Q. J hand you Respondent’s J for identification. 
You were asked by MLv. Davidson, M1. Hyde, con- 
cerning the possibility of that property being 
offered, or the fact that that piece of property was 
being actively offered in 1939 or 1940. Does that 
refer to the property that Mr. Davidson spoke of 


(indicating document) ? A. Yes, it does. 
Q. Does it also refer to the same property that 
Mr. Rogers spoke to you of? A. It does. 


Q. Is that also the property, which, I believe 
vou said, Mr. Rogers had been offered—just what 
did he say with respect to that? 

The Court: That is going over the same thing 
again. What materiality does it have? 

My. Pigg: It has this materiality; it shows that 


Commissioner of Internal Revenue 265 


(‘Testimony of Clarence I’. Hyde.) 
this was a piece of property on which they rely as 
comparable property, as 
The Court: [ don’t think we want to go into the 
details of what that property is. I think we have 
gone pretty far afield already. 
mir Pies: That’s all. 
The Court: You may stand aside. 


(Witness excused.) 


The Court: We will take a five minute recess. 

(Whereupon a five minute recess was taken.) 

Mr. Pigg: I would like to recall My. Hyde to the 
stand. 


Whereupon, 
CLARENCE F. HYDE 


recalled as a witness for and on behalf of the Re- 
spondent, having been previously sworn, was further 
exanlined and testified as follows: 


Further Redirect Examination 
By Mr. Pigg: 

Q. Mr. Hyde. will you remove from Respon- 
dent’s D the pages which vou identified, the plats 
that you had drawn and the pictures that you iden- 
tified ? A. Yes. 

Q. These pages numbered 1, 2, 5, 6, 7, 8, 9, 13, 
14, 15, 16 and 17 are the same pages that vou iden- 
tified in your direct exainination in Respondent’s D? 

eee Nhat is right. 
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Mr? Pige: ff Your Honor please, if I can offer 
them as a group 

The Court: Is there any objection to this evi- 
dence ? 

Mr. Davidson: I don’t know what it is. Yes, 
there will be objections. 

The Court: All right, make the objection, and 
we will determine that now. [236] 

Mr. Davidson: We object to the introduction 
of the photographs made in 1948, which do not 
purport to show the condition of the occupancy of 
the building in January 1941, at the time he testified 
about: they are simply stated to be photographs to 
be taken in the last ten days by the witness, and 
therefore are irrelevant to the question involved. 

Mr. Pigg: The witness stated that his testimony 
related to these properties as they existed in Janu- 
ary 1941. 

Mr. Davidson: We admit he testified to that, but 
the photographs do not so relate the testimony. 

The Court: I believe I will sustain the objection. 
There are one or two additional buildings shown up 


in here, and one building was burned and so forth. I 
think it is just encumbering the record. You may 
stand aside. 


(Witness excused. ) 


Mr. Pigg: Your Honor, let the record show that 
the only document that Mr. Hyde is taking with him 
is Respondent’s I for identification, which I will 
not offer in evidence. 
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The Court: All right. Call your next witness. 
Mr. Pigg: Mr. Rugh. 


Whereupon, 
LOYALL R. RUGH 


called as a witness for and on behalf of the Re- 
spondent, having been first duly sworn, was exam- 
ined and testified as follows: [237] 


Direct Examination 
iby Mr. Pigg: 

Q. Will vou state vour name? 

A. Lovall R. Rugh. 

Q. Mr. Rugh, J want to hurry through this as 
fast as possible. What is your business or oceupa- 
tion? A. Real estate. 

Q. Real estate brokerage or what? 

A. Real estate broker, and handling all types 
of city and country property. appraising and mak- 
ing loans, and so forth. 

Q. You mean business properties. commercial 
properties, and so on? A. Yes. 

Q. Where are you engaged in that business, Mr. 
Rueh? A. Eugene, Oregon. 

Q. For how long have vou been engaged in busi- 
ness there? A. 388 years. 

Q. In the course of the conduct of vour business, 
as vou have described it, is it necessary, or do you 
have occasion to place a value or determine the fair 
market value of properties for the purpose of sale 
or income? A. Yes. 

Q. And for the purpose of determining the fair 
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rental value of the properties ? A. Yesrf23ei 
Q. And have you made such appraisals for any 
government o1 state agency ¢ A. Yes.. 


Q. Will you just state briefly what those ap- 
praisals have covered ? 

A. Well, I have been called in three different 
times in the last year and a half—in the last less 
than a year—to make appraisals for the State High- 
way Commission on properties along the highway 
through Eugene. There have been about eight or 
nine properties that I have appraised, and I have 
appraised two properties for private individuals; 
one was appraised for the owner and so to the High- 
way Commission, and another one that I appraised 
for a private company, which they sold to the High- 
way Commission. In other words, I sold one and 
they sold one. 

Q. Are vou familiar with the real properties that 
were owned by the Twin Oaks Company, or the Twin 
Oaks Builders Supply Company as of January 1], 
1941? A. Yes. 

Q. Have you made an independent examination 
and search of the public or other recognized concerns 
for title for real properties? A. Yes. 

Q. For that purpose? A. Yes. [izaay 

Q. And do you have a general familiarity with 
the class and character of the fixtures and office fur- 
niture of the Twin Oaks Company as of that time? 

A. Yes, I have. 
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Q. Were you present during the period that M1. 


Hyde just gave his testimony ? A. Yes. 
Q. You heard his description of the properties 
of the Twin Oaks Company? A. Yes. 


Q. Are they the same properties that you found 
to be owned by the company at this time? 

A. They are in all particulars, except the High 
Street property; that was hsted as personal prop- 
erty, and I did not find that, and therefore it is not 
in my testimony; but nevertheless I would testify 
as to the other property the same as he did. 

Q. In other words, your testimony would not 
eover the High Street property? 

A. Not the High Street, on leased land. 

Q. Just what did that involve? 

A. That involved $300 a year rental, I think he 
testified; but I do not have that. 

Q. Now, have you made a study and examina- 
tion of the pertinent facts in this case for the pur- 
pose of arriving at [240] the fair rental value of the 
properties in question, that is, only the rental value 
of them as of January 1, 1941? A. Yes. 
Have you arrived at any such a conelusion? 
Yes, I have. 

Will you state the amount of the rental value? 
You do want the total amounts? 

Yes. 

The total amount of the rental value as [ 
figured it, and that includes the furniture and fix- 
tures in the two different stores and offices. 
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The Court: It does or does not include? 

The Witness: It does include; and the total 
rental that I have is $7260 a year. 

Q. (By Mr. Pigg): How much of this total 
amount do you finally attribute to the fixtures and 
to the furniture and fixtures? 

A. $25 in the large store in Eugene, and $15 in 
Junction City. 

Q. You mean $25 a month? A. Yes. 

Q. Just state as briefly as you can, in your own 
way, Mr. Rugh, as to how you arrived at that value. 

A. Well, I approached this problem in three 
different ways. First and mainly I approached it 
from the standpoint [241] of other property that 
J compared them to, and several properties that 
I was conversant with, and I compared notes and 
compared one with the other, and in that way I 
felt it was quite a good way to establish a fair 
rental, and kept on the conservative side for these 
purposes. For instance, [ took a piece of property 
rented by the Consolidated Freight Company, 265 
West Eighth Street, and that property in 1941 was 
rented for $175 a month; that building was 66 x 166, 
and the property was and is now in a very poor 
repair. In fact, I had a contractor one of the 
leading contractors in Eugene, look at it to give me 
an estimate of what it would cost to put it in repair, 
and he said that he—I got that for the owner and 
wrote to him about it—and he said that it would 
take from eight to ten thousand dollars to put the 
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building in repair. It is a one-story building, with 
66 feet in front. 

The Court: I beheve the court is not interested 
in the details about other property. We want to talk 
about this property. 

The Witness: As a comparison, the rental on the 
main building on 669 High, that is 89 x 145. That 
building would be worth $350 a month. I cut it 
down conservatively, and I rated it as $225 a month. 
There is another piece of property that is occupied 
by a dealer in building materials, and has been for 
many years, the Scobert business, on West Seventh 
Street. [242] 

The Court: Is that property that belongs to the 
Twin Oaks? 

The Witness: No. 

The Court: Then don’t talk to us about it. 

The Witness: Well, I used that as a comparison. 

The Court: Give us the values that vou placed 
on the rentals of the Twin Oaks property. 

The Witness: To make a long story short. I gave 
the cement building which ts 34 x 48, and the shed 
back of it, 40 x 97 feet, plus the land on which it 
stands, and the rest of that lot—and a part of lot 3 
in the back, less the railroad trackage, which T 
segregated or appraised separately—I placed the 
rental of that at $125 a month. 

And the Junction City property I placed a rental 
on that of $50 a month plus $15 a month for the 
‘furniture. On the Cottage Grove property. T placed 


| 


240 Twin Oaks Company vs. 


(Testimony of Loyall R. Rugh.) 

a rental of $50 a month—well, $65 a month including 
the lot facing on the highway which was a good park- 
ing lot adjoining the Pontiac corner—adjoining 
the Pontiae agency, that is used for parking. 

And then I took another method. I appraised 
the value of the property so as to take another way 
of figuring the rental value, and the main building 
on High Street, 669 High, which I learned would 
have cost in 1941 approximately $38,000 to build, 
and I also learned it was remodeled in 1940, so that 
it was put in good shape; so I appraised that build- 
ing at $25,000, and the cement building, 34 x 48, 
which, by the way, has a laminated floor and hy- 
draulic elevator—a very good solid building—I ap- 
praised that as $10,000. ‘The shed that was burned 
down, I appraised that with what the insurance 
hrought, $7400. And the Junction City building, I 
took the tile building because we were told by the 
man up there, Mr. Hanson 

Mr. Pigg: Who is Mr. Hanson? 

The Witness: He is the manager of the company 
up there. I was told that that had been there for ten 
or twelve years. The buildings I appraised at $5400. 
And the Cottage Grove building, which I learned 
would have cost about $22,000 in 1941, I appraised 
at $8000. That made $55,800. And the lot, 85 x 145 
on which the main building stands on High Street, 
T appraised that at $10,580 in 1941; and the lot, 
80 x 145 on which the cement building stands, with 
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the shed in the back, I appraised at $10,000. My 
reason was because it was a corner. 

I segregated the trackage. The track stands on 
a piece of ground 15 x 240 feet, and it is paved, and 
it adjoins the paved alley. I learned from competent 
people that the trackage is worth $5 a running foot; 
and the ground I appraised at $3500. That makes 
$15,500.2 And I cut that down to $10,000, although 
the track is in good shape—that is, the land value. 
And the buildings—that ran it to $91,309. And then 
the land value and all runs it up to $95,339. 

Another way. I figured the value of the build- 
_ ings, and then I figured depreciation on the frame 
buildings at 3 per cent a year, which amounted to 
$1374, and the depreciation to the cement building 
at 2 per cent, $200, making $1574. The taxes were 
$413 and then I took the insurance and established 
a fair amount of insurance carriage. On buildings 
and furniture, the rate would be 90 per cent cover- 
age, 14.14 a thousand, and that figures $888.59. The 
total expense then charged against that property for 
those items would be $3396.57. In that should be 
included upkeep which I put at a low figure, $500. 

Then I figure 5 per cent on the investment that 
ar owner should have, which amounted to S144.- 
906.95, and that brought a total! of $7963.54. That is 
one way of arriving at the base rental, although 
that is higher than I figured it. 

The Court: On what basis did vou figure the 
$7900? 
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The Witness: I figures 5 per cent. And then I 
approached it from another angle. I learned through 
what was stated—I learned that the gross income 
for 1941 was $375,000. 

The Court: Gross income of what? 

The Witness: On this business. 

The Court: On what? 

The Witness: On the business. [245] 

The Court: On the Twin Oaks Company ? 

The Witness: Twin Oaks. I think it was $375,- 
000, which I learned from people who are acquainted 
with it, and from testimony. Now, from people 
who are engaged in this business of leasing property 
on a percentage basis, they rent all the way from 
5 to 7 or 8 or ten or 12 per cent. I learned that 
from competent people. But, in this kind of a 
business, 214 per cent would be a verv fair estimate 
of a business of this kind, the retail builders supply 
business, so I took 21% per cent, which amounts to 
$9375. So that I figured my statement on the origi- 
nal estimate, as to basing it on comparative rentals, 
in which [ was conservative, was a fair estimate. 
That would give it less value than these other 
properties that [ compared it with, and in that way 
I figured that the figure of $7260 a vear would be 
very conservative and very fair; and that did not 
include the $300, I believe, on the High Street 
property, which I didn’t know about. 

Q. (By Mr. Pigg): When you say 5 per cent 
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net return, do you mean before or after taxes and 
depreciation ? 

A. That is after taxes and depreciation and 
insurance and upkeep. 

Mr. Pigg: You may cross-examine. 


Cross-Examination 


By Mr. Davidson: [246] 

Q. Myr. Rugh, do you know of any instance in 
which a building material vard has been leased of 
214 per cent of their gross sales? 

ee No, 1 do not. 

Q. In other words, have you any foundation for 
your statement that that is at all customary in the 
building material business ? 

A. Just one way of checking it; it is customary 
to rent on that basis, and it is becoming more and 
more customary. 

Q. Do you know of any instances outside of the 
clothing business, shoe business, and general mer- 
chandising business, and drv goods, where the leases 
have been on that basis? 

A. I do not see why thev should not be. 

. Answer the question? av. No. 

Q. You don’t know of anv? . 

eee Clad Ss rich. 

@. So far as you know, that is not any basis for 
figuring the fair rental value? 

A. I think that is one basis. 

@. But vou don’t know of anv business that is 
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rented on that basis, I mean, a building material 


supply business? A. No. 
Q. The basis on which you figured, were those 
1941 values? A. Yes. [247] 


Q. How did you arrive at the 1941 values? 

A. I arrived at them through handling proper- 
ties, and just general experience and common sense 
and judgment. 

Q. You based it on your own experience as to 
sales of property that were made in 1941, and did 
not relate it to the present day values; vou just 
took them for what you knew in 1941? 

A. I know of property that sold recently that 
would be three times as high as any property values 
at that time; and I took that into consideration, 
and based that on what it would be comparatively 
in 1941. 

Q. How did vou do that? Did you take it at 
one third of what they are selling today, or didn’t 
vou? 

A. In some cases it would be one third; in some 
cases there would not be nearly that much variation. 
It is based on the knowledge of the sale of several 
properties here in the last few vears. 

Q. Did vou find what furniture and fixtures they 
had in 1941, in January 1941, or did vou take the 
present furniture and fixtures? 

A. I took about half of the present fixtures, and 
I found out afterwards what the fixtures were 
valued at, and I found that my first figure was quite 
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a bit lower. I based my idea on what the rental 
value would be in 1941 on the fixtures. [248] 

Q. Your appraisals that you have made for the 
State Highway Commission, have they been of the 
rental value? A. No; the land value. 

Q. And those that you have made have not been 
in any event of rental value? 

A. Only property that I appraised was for a 
rental value. 

Q. And the appraisals for the State Highway 
Commission were appraisals for sale? 

BSE 

Q. You did not appraise the rental values? 

A. I appraised the sale value, and I appraised 
somewhat on the same basis for the rental value too. 

Q. My. Rugh, so far as the Cottage Grove prop- 
erty is concerned, wouldn’t vou think that a fair 
indication of what the rental value was would be 
what they had been able to get? 

A. No; I have known of cases where things have 
changed very materially. They started to pick up 
in 1941, and because a man does not rent a piece of 
property in one period of time, that is no reason 
why it doesn’t have rental value at that time or at 
another. Just because the property could not be 
rented at that time doesn’t mean that they couldn’t 
make it up at a later time. I know of people in 
Eugene who are making up for lost time for rentals. 
They took a beating then, and they are now reaping 
a harvest. [249] 
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Q. This is 1948? 

A. Well, the same thing applies. 

Q. In other words, you think that at the begin- 
ning of 1941 any assessment of fair rental value 
should have anticipated that there would be an in- 
crease in demand for the rental of such properties? 

A. The demand was broadening; there was a 
demand. 

Q. It looked that way in 1929. 

A. Iam not thinking about 1929; I am thinking 
about 1941. 

Q. Your theory is that in January 1941, we 
should have anticipated that things were going to go 
up, and we should have based the rentals on that? 

A. The indication was that things were coming 
up. 

Q. Would you say that if you were occupying a 
building, and thereafter you wanted to renew the 
lease, that the profit that you had made out of that 
business would not be some indication of what the 
occupancy value of the property would be to vou. 

A. That would be one factor. There are other 
factors that enter into it. 

Q. Yes, but would you say. if you were operating 
a business here, making an average of $2000 a year 
for 5 years before the payment of rent, that you 
could afford to enter into lease for $7500 a vear? 
Would you or would you not want [250] to enter 
into such a lease? 
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A. Well, I’m not going back into that; I don’t 
know. 

Q. You don’t know, but you think you might? 

A. It would depend on how it looked when I 
went into the lease. I have leased property here, 
and people have made money at what I considered 
a fair rental value. 

Q. It was fair if you made money, but if you 
didn’t make money, it would not be fair? 

A. That did not enter into it; one business may 
be successful while another is not, at the same place. 

Mr. Davidson: That is all. 


Redirect Examination 
By Mr. Pigg: 

Q. As to what constitutes a fair rental value 
of a property, did your opinion depend in any wise 
on any one particular person to pay that price? 

A. Not necessarily. For instance, that property 
on High Street is very located, if I may say, and it 
is D4, blocks from the First National Bank, close in, 
well located, and other people—there have been 
many people looking for places to rent, and we have 
always had a shortage in Eugene for business 
rentals. 

Q. What is your understanding of the term 
‘‘fair market value’’ at this time, and in connection 
with vour studying this case for the purpose for 
which you made your study? [251] 

A. That would relate to where you had a man 
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that wanted to sell, and a willing buyer, not under 
compulsion, that is, with a buyer who wanted to buy 
but was not compelled to buy, and a seller who 
wanted to sell but who was not compelled to sell, and 
where each of the parties, the seller and the buyer 
would be conversant with the facts concerning the 
property. And, of course, there are a lot of ways 
of describing it, but that is one of the main factors. 

Q. Under those circumstances, would you assume 
the purchaser or the lessee would be the person 
with the ability to pay a fair rental? 

A. Yes, I would think the piece of property that 
was especially adapted for the use that he wanted 
it, could be leased to him at that figure. 

Q. And that is the assumption you made or 
took at the time you made the appraisal ? 

A. Yes. I figure there’s a reasonable amount you 
can ask for the rental of a property, and if someone 
is making use of it, there is a reasonable way of 
arriving at the fair rental value. And that is the 
way I have figured. I have tried to be realistie on it. 

Mr. Pigg: That’s all. 

Mr. Davidson: That’s all. 

The Court: You may stand aside. 


(Witness excused.) [252] 


The Court: Call the next witness. 

Mr. Pigg: The Respondent rests. 

Mr. Davidson: We should like to call Mr. Rogers 
hack for about five minutes to clear up some things, 
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Whereupon, 
JOHN J. ROGERS 


recalled as a witness by and on behalf of the Peti- 
tioner, having been previously sworn, was further 
examined and testified as follows: 


Further Direct Examination 
By Mr. Davidson: 

Q. You have already been sworn? 

A. Yes. 

Q. Will you state to what extent the buildings 
constituting the Junction City plant were added to 
after January 1, 1941? 

A. The hollow tile building that was mentioned 
was repaired. It was a repair job. There was an 
old frame building there, an old lean-to, and it was 
not constructed and used as now. It was put to 
about the same use; but it was not constructed the 
same way; in the process of the later years, about 
1944 or 1945, we made the building as it is now; 
that is, we remodeled the building. 

@. The remodeling was after 1941? 

A. Way after that. [253] 

Q. Was that the only change in the Junction 
City property? A. I know of nothing else. 

Q. To what extent was the Eugene building en- 
larged or changed after January 1, 1941? 

A. About 4 years ago we had a very crude store; 
we had a partition, and then another partition, and 
then we had a toilet between them; and about 4 
vears ago we tore out and remodeled the inside; we 
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remodeled and tore out the partition, and a lot of 
painting and closed the driveways and put in some 
shelves, and put in a few signs, display tables, and 
so on, and called it a store. That is what we have 
at the present time. 

Q. That is the store on High Street to which - 


Mr. Hyde referred? A. Yes. 
Q. What other changes were made in the Eugene 
property ? 


The Court: That change was made about 4 years 
ago; you mean about- 1944? 

The Witness: I would say 1945, Judge. About 
3 years ago an old wreck of a building immediately 
to the rear of the old concrete building—by the way, 
that concrete building must be—I wouldn’t want 
to guess how old it is—we have maintained it well— 
I would say honestly that it is 30 vears old. It is 
charged off, and right in the rear of that [254] 
was a shed that we had to use because we had 
lumber to store there every once in a while; and 
we braced up the sides there and patched up the 
floor here and there and then the roof. And then 
that building burned about 4 years ago, and the 
figure I gave to Mv. Hyde was replacement figure. 
It was not the value of the building. 

Q. (By Mr. Davidson): Was that building 
replaced with a shed? 

A. It was. But the insurance company inspected 
it, and to us it had a value, but to anybody else it 
wasn’t worth a nickel. Also, in the last three or 
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four years, we have surrounded our entire yard 
with a cyclone fence. 

Q. Do you think that is about all? 

A. The property on Charleston Street, where we 
had our coal bunkers, we were very happy to dis- 
pose of as of the first of January of this year. The 
property that we just sold consisted of a lease from 
the Oregon Electric, a little office, probably 10 x 12, 
and some concrete bunkers; and a wooden frame 
_. building also, and two Ford trucks, furniture and 
equipment, unloading equipment—the whole thing 
we sold for $5000, and we felt happy to get it. 

The Court: When did you make that sale? 

The Witness: The first of January of this year. 

Myr. Davidson: That is all. 

The Witness: May I make a comment about 
Cottage [255] Grove? 

Q. (By Mr. Davidson): Yes, tell us about the 
Cottage Grove property. Did you make any changes 
there since 1941? 

A. We have maintained that property. The 
building was a wreck, and more recently we painted 
it and overhauled it and made it so that it is now 
producing some mcome. 

Mr. Davidson: That is all. 

The Court: J would like to ask one question. 
This property which vour corporation rented to the 
partnership on January 1, 1941, what do vou regard 
the value of that to be? 

The Witness: Judge, the depreciated real estate, 
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furniture and fixtures, buildings, and everything 
that we transferred, we estimated, I think, $35,000. 
As I said to you this morning, we didn’t know 
whether it was worth $35,000 or not. 

The Court: Why? 

The Witness: Because the value of the property 
depended upon its proximity or to the proximity 
of a spur track that went through the back of it. 
We have now lost the spur track, and have been 
compelled to acquire 4 acres of land elsewhere 
and put in a spur track of about 400 feet, and to 
add tracks so that we can enlarge our merchandise 
storage two and one half miles away, where we can 
unload our merchandise. That is a substitute for the 
spur track that has been there [256] and was there 
when we bought the property. That property, as a 
lumber yard, isn’t worth more than fifty cents on 
the dollar in the terms of what a yard would be 
worth to a Inmberman when the spur track was a 
permanent thing. 

The Court: Are there any further questions of 
the witness? 

My. Pigg: No cross-examination. 

My. Davidson: Nothing further. 

The Court: You may stand aside. 


(Witness excused.) 


Mr. Davidson: That is all for the Petitioner. 

Mr. Pigg: No further testimony for the Respon- 
dent. 

The Court: Does that close the testimony ? 
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Mr. Davidson: That closes the oral testimony. 

The Court: Are there any documents to be intro- 
duced ? 

Mr. Pigg: There are some additional documents, 
Your Honor, many of which have been identified, 
and which I offer, without objection by Petitioner. 
The first one is Respondent’s A for identification. 

The Court: What is that? 

Mr. Pigg: That is the income tax return of the 
Twin Oaks Builders Supply Company, and it also 
includes the corporation’s excess profits tax return 
for the same year. 

The Court: It may be admitted as Respondent’s 
A. [257] 


(The document referred to, heretofore 
marked as Respondent’s Exhibit A for iden- 
tification, was received in evidence as Respond- 
ent’s Exhibit A.) 


Mr. Pigg: As Respondent’s B for identifica- 
tion, which is a certified copy of a warranty deed 
dated in July of 19-41. 

The Court: From whom and to whom? 

Mr. Pigg: From Martha E. McCornnack to the 
win Oaks Company. 

The Court: Was that what was referred to as 
the McCormack property ? 

Mr. Pigg: That’s mght. 

The Court: That is Respondent’s B? 

Mir Bice: Yes. 
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The Court: That will be received and marked 
as Respondent’s B. 


(The document referred to, heretofore 
marked as Respondent’s Exhibit B for iden- 
tification, was received in evidence as Respond- 
ent’s Exhibit B.) 


Mr. Pigg: And as Respondent’s C, a document 
which has already been identified, which is a cer- 
tified copy of a deed, December 1, 1943, from 
Richard Orem to T'win Oaks. 

The Court: It will be reeeived and marked as 
Respondent’s C. [258] 


(The document referred to, heretofore 
marked as Respondent’s Exhibit C for iden- 
tification, was received in evidence as Respond- 
ent’s Exhibit C.) 


Mr. Pigg: As Respondent’s £,—— 

The Court: What became of Respondent’s D? 

My. Pigg: Respondent’s D is the document 
which I stated a while ago would not be offered 
in evidence. 

The Court: All right. 

Mr. Pigg: As Respondent’s EH, a document here- 
tofore identified, which is a certified copy of a war- 
ranty deed from Sherman L. Godard to Twin Oaks 
Lumber Company, which was filed for record on 
duly 2301929: 

The Court: It will be received and marked as 
Respondent’s E. Let the record show there is no 
Respondent’s Exhibit D. 
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(The document referred to, heretofore 
marked as Respondent’s Exhibit E for iden- 
tification, was received in evidence as Respond- 
ent’s Exhibit EK.) 


Mr. Pigg: As Respondent’s F, a document here- 
tofore identified as such, being a photostatic copy 
of a deed from C. O. Peterson et ux to Twin Oaks 
Lumber Company, filed for record on January 26, 
O29. 

The Court: That will be received and admit- 
ted as Respondent’s F. [259] 


(The document referred to, heretofore marked 
as Respondent’s Exhibit F for identification, 
was received in evidence as Respondent’s LEx- 
hibit F.) 

Mr. Pigg: As Respondent’s G, a document here- 
tofore identified as such, being a certified photo- 
static copy of a warranty deed from F. L. Charmers 
et ux to Twin Oaks Lumber Company, filed for 
record June 8, 1925. 

The Court: It will be admitted as Respond- 
ent’s G. 


(The document referred to, heretofore 
marked as Respondent’s Exhibit G for iden- 
tification, was received in evidence as Respond- 
ent’s Exhibit G.) 


Mr. Pigg: <As-Respondent’s H, a document here- 
tofore identified as such, which is a certified copy 
of a warranty deed,—may I withdraw the offer 
of Exhibit H, and let the record show there will 
be no Exhibit H. 
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The Court: It may be withdrawn. 

Mr. Pigg: If the court please, the exhibit which 
I asked to withdraw, I find is the same as Ex- 
hibit B. 

The Court: Exhibit H, which you decided to 
withdraw is the same as Exhibit B; is that it? 

Mr. Pigg: That is right. 

The Court: All right. 

Mr. Pigg: I offer at this time Respondent’s 
I, the photographs which Witness Hyde identi- 
fied with respect to Exhibit H for identification, and 
the only purpose of the offer, [260] is to show a 
piece of property that is not in use in the business 
of the Petitioner, which is affected by the new 
highway. 

Mr. Davidson: We object to it on the same 
ground as the other photographs; they speak for 
themselves, of course, but they are taken seven 
and one half years late. 

The Court: Is this one of the late photographs? 

Mr. Davidson: Yes. 

The Court: The objection is sustained. 

Mr. Pigg: Exhibit J, a document heretofore 
identified as such,—and may I also withdraw Ex- 
hibit J? 

The Court: It may be withdrawn. Respondent’s 
J is withdrawn. 

Mr. Pigg: At this time, as Respondent’s Ex- 
hibit K, the corporation income declared value ex- 
cess profits tax return, to which is attached also 
the return of a personal holding company of Twin 
Oaks Company for the year 1944. 
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Mr. Davidson: No objection. 
The Court: It will be admitted as Respond- 
ent’s K. 


(The document referred to was marked and 
received in evidence as Respondent’s Exhibit 
i) 

Mr. Pigg: As Respondent’s L, the corporation 
income and declared value excess profits tax re- 
turn of the Twin Oaks Company for the year 1942, 
attached to which is also the original of the per- 
sonal holding company return of the same [261] 
corporation, the same year. 

The Court: It will be admitted as Respond- 
ent’s L. 

(The document referred to was marked and 
received in evidence as Respondent’s Exhibit 
L.) 


Mr. Pigg: And as Respondent’s Exhibit M, the 
corporation income and declared value excess prof- 
its return of the Twin Oaks Company for the year 
1943, to which is also attached the personal hold- 
ing company return for the same corporation for 
the same year. 

The Court: It will be admitted as Respond- 
ent’s M. 


(The document referred to was marked and 
received in evidence as Respondent’s Ex- 
hibit M.) 


Mr. Pigg: As Respondent’s N, the income and 
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the declared value excess profits return of the Twin 
Oaks Company for the year 1944, to which is at- 
tached the personal holding company return for 
the same company for the same year. 

The Court: It will be received as Respond- 
ent’s N. 


(The document referred to was marked and 
received in evidence as Respondent’s Exhibit 
N.) 


My. Pigg: As Respondent’s O, the partnership 
return of income of the Twin Oaks Builders Sup- 
ply Company of 1941. 

The Court: It will be admitted as Respond- 
ent’s O. 


(The document referred to was marked and 
received in evidence as Respondent’s Ex- 
hibit O.) [262] 


Mr. Pigg: And as Respondent’s P, the part- 
nership return of income of the Twin Oaks Builders 
Supply Company for the year 1942. 

‘he Court: It will be admitted as Respond- 
ents P- 


(The document referred to was marked and 
received in evidence as Respondent’s Exhibit 
ley) 

Mr. Pigg: As Respondent’s Q, the partnership 
return of income for the Twin Oaks Builders Sup- 
ply Company for the year 1943, with attached 
schedule. 
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The Court: It will be admitted as Respond- 
ent’s Q. 


(The document referred to was marked and 
received in evidence as Respondent’s Exhibit 
Q.) 

Mr. Pigg: As Respondent’s Exhibit R, the part- 
nership return of income of the Twin Oaks Build- 
ers Supply Company, with attached schedules, for 
the year 1944. 

The Court: It will be admitted as Respond- 
ent’s R. 

(The document referred to was marked and 
received in evidence as Respondent’s Ex- 
hibit R.) 


Mr. Pigg: As Respondent’s 8, we offer the in- 
dividual return of Corabelle M. Rogers for the 
year 1941. 

The Court: It will be admitted as Respond- 
ent’s 8. 


(The document referred to was marked and 
received in evidence as Respondent’s [Ex- 
hibit 8.) 


Mr. Pigg: As Respondent’s Exhibit T, the re- 
turn of Corabelle M. Rogers for the year 1942. 

The Court: It will be admitted as Respond- 
ent Sale 


(The document referred to was marked and 
received in evidence as Respondent’s  [tx- 
hina 1) 
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Mr. Pigg: As Exhibit U, we offer the return 
of Corabelle M. Rogers for the year 1943. 

The Court: It will be admitted as Respond- 
ent’s U. 


(The document referred to was marked and 
received in evidence as Respondent’s Ex- 
ibit CC.) 
Mr. Pigg: As Respondent’s V, the return of 
Corabelle M. Rogers for the year 1944. 
The Court: It will be admitted as Respond- 
ent’s Exhibit V. 
(The document referred to was marked and 
received in evidence as Respondent’s Ex- 
hibit V.) 


Mr. Pigg: As Respondent’s Exhibit W, the re- 
turn of Louis C. Scharpf for the year 1941. 

The Court: It will be admitted as Respond- 
ent’s Exhibit W. 


(The document referred to was marked and 
received in evidence as Respondent’s Ex- 
hibit W.) 


Mr. Pigg: And as Respondent’s Exhibit X, the 
return of Louis C. Scharpf for the year 1942. 

The Court: It will be admitted as Respond- 
ent’s Exhibit X. 


(The document referred to was marked and 
received in evidence as Respondent’s Ex- 
hibit X.) [264] 
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Mr. Pigg: As Respondent’s Exhibit Y, the re- 
turn of Louis C. Scharpf for the year 1943. 

The Court: It will be admitted as Respond- 
ent’s Y. 


(The document referred to was marked and 
received in evidence as Respondent’s Ex- 
hibit Y.) 


My. Pigg: Let the record show that I have just 
detached from the returns some papers that were 
not a part of the return. 

The Court: From Exhibit Y ? 

Mr. Pigg: Yes, Your Honor. 

The Court: Very well. 

Mr. Pigg: I will offer the return of Louis C. 
Scharpf for the vear 1944 as an exhibit. 

The Court: That will be admitted as Respond- 
ent’s Exhibit Z. 


(The document referred to was marked and 
received in evidence as Respondent’s Ex- 
hibit Z.) 


Mr. Pigg: As Respondent’s AA, the return of 
“va M. Scharpf for the year 1941. 

The Comt: It will be admitted as Respondent's 
Exhibit AA. 


(The document referred to was marked and 
received in evidence as Respondent’s Ex- 
Mma, 8a 

Mr. Pigg: As Respondent’s Exlnbit Bb, the 
return of Eva M. Scharpf for the vear 1942. [265] 
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(The document referred to was marked and 
received in evidence as Respondent’s Ex- 
hibit BB.) 


Mr. Pigg: As Respondent’s CC, the return of 
Eva M. Scharpf for the year 1948. 

The Court: That will be admitted and marked 
as Respondent’s CC. 


(The document referred to was marked and 
received in evidence as Respondent’s Ex- 
hibit CC.) 

Mr. Pigg: As Respondent’s DD, the return of 
Eva M. Scharpf for the year 1944, and let the rec- 
ord show that the last page, page 4, has been torn 
loose from the others, and only fastened with a 
elias 

The Court: It will be so noted and the exhibit 
will be admitted as Respondent’s DD. 


(The document referred to was marked and 
received in evidence as Respondent’s Ex- 


hibit DD.) 


Mr. Pigg: As Respondent’s Exhibit EE, the 
return of John J. Rogers for the year 1941. 

The Court: It will be admitted and marked as 
Respondent’s EE. 


(The document referred to was marked and 
received in evidence as Respondent’s L[x- 
hibit EE.) 
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Mr. Pigg: As Exhibit FF, the returm of John 
J. Rogers for the year 1942. [266] 
The Court: It will be admitted and so marked. 


(The document referred to was marked and 
received in evidence as Respondent’s Ex- 
hibit FF.) 


Mr. Pigg: As Exhibit GG, the return of John 
J. Rogers for the year 1944. 

The Court: It will be admitted and marked as 
Respondent’s Exhibit GG. 


(The document referred to was marked and 
received in evidence as Respondent’s Exhibit 


GG.) 


Mr. Pigg: Your Honor, let the record show 
that at the moment I cannot locate the 1943 return ° 
of John J. Rogers. I believe that counsel] 1s willing 
to stipulate, if I can find it before the court leaves, 
to have it admitted as Respondent’s Exhibit HH. 

Mr. Davidson: No objection. 

The Court: It will be received and marked as 
HH when received. 

Mr. Pigg: As Respondent’s I, which I wish to 
offer, I understand counsel has certain objections 
to, or, reservations. 

The Court: What is the document? Is that the 
document showing a comparison of the tax lability 
based upon non-recognition of the partnership do- 
ing business as the Twin Oaks Builders Supply 
Company, and this following list of papers? 

Mr. Pigg: Those figures and schedules and com- 
putations [267] have been prepared for the Re- 
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spondent for the purpose of showing the tax reduc- 
tion, or the difference between the amount of taxes 
that are payable or should be paid on the basis of the 
partnership returns arrangement, as compared with 
the income if it was returned by the corporation 
as the Respondent contends it should be. It is the 
difference between the two in schedule form. I un- 
derstand Mr. Davidson has some objection. 

Mr. Davidson: I think that is not admissible 
for any purpose. In the first place, it is not based 
upon any facts, but merely on an assumption. It 
is highly prejudicial in that it attempts to show, 
and the only purpose of it is to show that there was 
less tax hability under the partnership than as the 
Respondent contends. Furthermore, it is based 
upon the assumption that it is a corporation, and 
then it comes under the excess profits tax, when 
you use the declared value of the corporation, based 
upon the assumption that it is a corporation. He 
attempts to show that the salames would have been 
paid at the same rate they were in 1940; not what 
thev were, but what the government allowed them 
on a settlement. It does not show that the gov- 
ernment is now assuming for these vears against 
these individuals, taxes that are considerable over 
100 per cent of the net income. It is an assump- 
tion of facts, not in the record, and is therefore 
inadmissible. 

The Court: I sustain the objection. It is just 
a matter of computation. It is was admitted, it 
would have to be introduced under the hypotheses 
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claimed, and the court can take judicial notice of 
the rates. 

Mr. Pigg: It was only offered for the purpose 
of convenience, and I believe the computation is as 
much material as some matter that I made no ob- 
jection to. It is only for the purpose of aiding the 
court, giving the court a concrete picture, from 
which it can make any deductions or adjustment or 
any hypothesis that it may see fit. If the court does 
not desire it, of course I will not press it. 

The Court: I don’t believe it should be re- 
eeived. 

Mr. Pigg: It could not be offered as any evi- 
dence, of course. 

The Court: It is a computation. And I think 
we have so many figures here now that it wouldn’t 
help any. Does that conelude your offer? 

Mr. Pigg: Yes, that completes the Respondent’s 
case. 

Mr. Davidson: I think that before we go we 
should check the exhibits. | 

The Court: The next question is the matter of 
briefs. Where you have a small record, I don’t 
think there is any particular value in having briefs 
seriatim, but in a case where the record is quite 
long, my preference is for seriatim briefs. How 
much time does the Petitioner desire to have? [269] 

Myr. Davidson: At least the 45 days. 

The Comt: We will make Petitioner’s brief 
due in 45 days. What date will that be? 

MivesCleric: July 23. 

The Court: July 23. And what time would the 


respondent desire in which to file a reply? 
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My. Pigg: Of course 30 days is the customary. 
time, but as Your Honor knows, when we have a 
number of briefs to write in a longer case, we can- 
not always get them in there on the same date. 

The Court: I will give until the first of Septem- 
ber for the Respondent. What day will that be? 

The Clerk: What will be Wednesday. 

The Court: I will give you until September 3 
for the Respondent to reply. That is, for the Re- 
spondent’s brief; and then the Petitioner will have 
20 days thereafter. It will be September 23. 


(Whereupon at 5:45 p.m. June 8, 1948, the 
case was concluded.) 


Filed T.C.U.S. July 23, 1948. [270] 


The Tax Court of the United States 
Docket No. 16845 
TWIN OAKS COMPANY, 


Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


ORDER ALLOWING WITHDRAWAL OF 
COUNSEL OF RECORD FOR PETITIONER 


Based on motion filed herein by Spencer R. Col- 
lins, 444 Miner Building, Eugene, Oregon; 


It Is Hereby Ordered, that leave be and hereby is 


Commissioner of Internal Revenue 267 


granted to said Spencer R. Collins to withdraw as 
counsel of record for the Petitioner herein. 


Done this 7th day of June, 1948. 


[Seal] /s/ LUTHER A. JOHNSON, 
Judge. 


[Title of Tax Court and Cause. ] 
MEMORANDUM FINDINGS OF FACT 
AND OPINION 
Johnson, Judge: 


The Commissioner determined the following de- 
ficiencies in petitioner’s income tax, declared value 
excess-profits tax and excess profits tax and pen- 


alties: 

Ineome Declared Value Exeess- Exeess 
Year Max Profits Tax Profits Tax Penalties 
1): ee $1,394.61 $f ofoll Gis eee ROO 
O43 2: 3,120.38 Bh (tes 11,311.08 2,001 Ue 
Lele 4,532.68 6,565.25 24,562.88 6,140.72 


He included in the petitioner corporation’s income 
the profits of a partnership formed in 1941 by the 
shareholders and thei spouses to conduct peti- 
tioners’ business with current assets acquired from 
petitioner for their note and their assumption of 
certain obligations of petitioner, on premises which 
petitioner leased to them. Petitioner assails the 
determination that the partnership and conveyances 
were shams which should not be recognized for tax 
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purposes; assails the disallowance of a net operating 
loss carry-over from 1941; computed under the 
theory that the partnership was recognizable, and 
assails the determination of delinquency penalties 
for its failure to file excess profits tax returns for 
1943 and 1944. 


FINDINGS OF FACT 


Petitioner, an Oregon corporation with principal 
office at Eugene, Oregon, filed its income and de- 
clared value excess-profits tax returns for the years 
1942, 1943 and 1944 with the collector of internal 
revenue for the district of Oregon. It was organized 
in 1924 and engaged in the sale of lumber and build- 
ers supplies at Eugene and Junction City, Oregon, 
and until 1937 at.Cottage Grove, Oregon. In 1941 
it had outstanding 946 shares of stock of a par value 
of $94,600, or $100 each. Half of these shares were 
owned by John J. Rogers, petitioner’s president, and 
the other half were owned by Louis C. Scharpf, 
petitioner’s secretary-treasurer, and his wife, Eva 
M. Scharpf, in the amounts of 35.3 and 487.7 shares, 
respectively. Two of the Scharpf shares were held 
in the name of EK. R. Bryson, an attorney, to qualify 
him as a director with Rogers and Scharpf. Eva M. 
Scharpf purchased her shares at various times with 
funds inherited from her father. She and Rogers 
had acquired most of their shares before 1930. 

During the years 1935-1940 petitioner’s books 
showed assets which were carried at total values 
ranging from $117,283.26 in 1938 to $150,531.66 in 
1940. These assets consisted chiefly of merchandise 
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inventory and accounts receivable and in addition 
there were buildings, furniture and fixtures which 
liad a book value of about $37,000. During 1935- 
1940 petitioner sustained small operating losses, 
but receipts from other sources produced net in- 
comes of a little over $2,000 for 1936, 19387 and 1939, 
$677.05 for 1935, and $6,036.35 for 1940. As officers, 
Rogers and Scharpf received equal salaries which, 
eombined, ranged from $9,800 in 1937 to $14,400 in 
1940. Both were actively engaged in the conduct of 
petitioner’s business; Rogers purchased stocks of 
lumber, shingles, molding and coal and had charge 
of credit and collections; Scharpf made purchases 
of all other building materials handled. Their wives 
rendered no services. 

In the latter part of 1939 Scharpf suggested to 
Rogers that the business be conducted as a partner- 
ship. Rogers was not agreeable to the change, being 
reluctant to assume the unlimited lability of a 
partner. Scharpf persisted, however, and during 
1940 both had a number of conferences with Bryson, 
the attorney, who had given them advice for many 
vears. The attorney recommended acceptance of a 
plan to which Rogers finally assented, and pursuant 
thereto Rogers, Scharpf and their wives made a 
partnership agreement as of January 1, 1941, where- 
bv the four were to conduct the business as equal 
partners with operating assets which petitioner was 
to transfer to them and on premises which peti- 
tioner was to retain and rent to them. 

At the close of 1940 petitioner’s balance sheet 
showed the following assets and liabilities: 
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Assets 
(CASI 55s: OnE Re ReRG EER $ 243.96 
Notes & Accounts Receivable.......................-++ 37,477.76 
MCI MAING ISS 2...ccc. anasteancs<eiexs soo eteeesexccces ee 70,892.48 
NVESCUAETIES 2.cccccc2+<cczenecdxaceeeccsoske ee 2,926.09 
VAG te.2. éoci3.05.cie nae 23,993.25 
LEXCIG U0 0 Vas Seen eee neneeena te ee cr $26,276.49 
ER ERMUIDUT OC! ees. <2. eee eee eee 6,959.28 
URUK eae aan rips 37 Sh 5 5,239.49 
$38,475.26 
Less: Depreciation ..........-...---.--+--- 23,653.78 
14,821.48 14,821.48 
Prepaid Insurance :.2..22:22-. ee 176.64 
PP OU All 22 -.nced.sk eee ee $150,531.66 
Liabilities 
‘Aceounts: Payable. .2..200 2 eee $ 16,271.55 
Notes" Payable 2.25.0 34,238.00 
Accrued Taxes <2233ee22...... [ee 3,001.89 
Harned Surpls. 2.2.2... ee ee 2,420.22 
Capital Stock 4.2..4..32 eee eee 94,600.00 
OTA eeteesd an. $150,531.66 


The accounts or notes payable comprised $2,144 
due Rogers, of which $1,200 was salary and $944 
dividends; $1,270.60 due Scharpf, of which $1,200 
was salary and $70.60 dividends; a note for $1,500 
due Corabelle M. Rogers, and a dividend of $873.40 
due Eva M. Scharpf. Petitioner’s land and build- 
ings consisted of town lots at Eugene; improved with 
a concrete building and hydraulic elevator, a large 
frame building, a storage shed and spur railway 
track; two lots at Junction City improved with a 
hollow tile warehouse and a wooden shed, and an old 
warehouse and vacant lots at Cottage Grove. The 
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State Highway Commission had drafted plans to 
run a new highway across the principal property 
at Eugene, but later changed the highway routing. 
Petitioner also occupied leased premises. About 
nine-tenths of its sales were made at Eugene; one- 
tenth at Junction City, and the Cottage Grove prop- 
erty was sometimes rented, but produced little 
income. 

Pursuant to the plan agreed upon for the forma- 
tion of a partnership petitioner’s directors on Janu- 
arv 2, 1941, resolved to change petitioner’s name 
from Twin Oaks Builders Supply Company to 
Twin Oaks Company and to accept the offer of 
Rogers, Scharpf and their wives to acquire its cur- 
rent assets at book values in consideration of their 
assumption of its accounts payable and their 2 per 
cent note for the balance; to lease to them its fixed 
assets, and to discontinue its builders supply busi- 
ness. On January 25, but as of January 1, 1941, 
Rogers, Scharpf and their wives each signed a part- 
nership agreement, declaring their intention to as- 
sociate themselves together as copartners under the 
firm name of Twin Oaks Builders Supply Company 
for purchasing from petitioner, which then had the 
same name, all its assets except real estate, fixtures 
and equipment and for leasing the latter. It was 
acreed that each contribute $2,000 and share equally 
in profits and losses; that the partnership engage 
in the same business as that previously conducted 
by petitioner; that such business be conducted by 
Rogers and Scharpf, each performing ‘“‘the work 
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heretofore by him performed’’ and each being en- 
titled to a salary in addition to his share of the 
profits; that a bank account be opened in the part- 
nership’s name against which checks could be drawn 
by Rogers or Scharpf or by ‘‘some person to whom. 
they may jointly in writing delegate such power’’. 

Each of the partners shall have an equal voice 
in the control of the business and the affairs of the 
copartnership and in the decision of any questions 
which may arise. 

The duration of the agreement was not limited in 
time, but either pair of spouses desiring dissolution 
was required to notify the other pair and offer to 
purchase the others’ interest not only in the part- 
nership but also in petitioner’s stock, and to assume 
the indebtedness of both firms. On acceptance of 
the offer the sellers were to agree not to engage in 
the same business in the area for four years. If the 
offer should not be accepted within 90 days, the 
offering spouses could require a termination and 
liquidation of the partnership. For the purposes of 
these provisions each pair of spouses ‘‘shall be 
deemed as one copartner’’. Upon the death of a 
wife the surviving husband was bound to purchase 
her interest in the partnership and the corporation 
for a price determinable by reference to book value. 
Upon the death of a husband the surviving husband 
and his spouse had a 90-day option to purchase the 
interests of both the others on like terms. These 
terms provided for installment payments with secur- 
ity and the arbitration of disputes. By a contract 
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of May 31, 1938, Rogers, as party of the first part 
and owner of one-half of petitioner’s shares, and 
Scharpf and wife, as parties of the second part and 
owners of the other half, had agreed that upon the 
death of either husband, the survivor should have 
the right to acquire the other party’s stock in peti- 
tioner on like terms. By a ‘‘Supplement to Partner- 
ship Agreement’’, signed January 30, 1941, it was 
recited that Corabelle M. Rogers and Eva M. 
Scharpf ‘‘render and are expected to continue to 
render some personal services to the partnership”’ 
and it was agreed that each ‘‘be paid a salary of 
$25.00 per month’’, regardless of profits and losses 
for the services which were to be performed ‘‘at — 
their convenience’’. 

On January 2, 1941, Rogers, Scharpf and their 
Wives signed a certificate of their intention to con- 
duct a lumber and building supphes business at 
Eugene and Junction City, Oregon, under the as- 
sumed name of Twin Oaks Builders Supply Com- 
pany, and filed it in the public records of Lane 
County, Oregon, on January 18. The partnership, 
by Rogers, gave to petitioner its note, dated January 
2, 1941, in the amount of $89,378.35 pavable in one 
year with 2 per cent interest. This amount repre- 
sented the excess of the book value of current assets 
covered by the purchase offer above the accounts 
payable which the partnership was to assume. As of 
January 1, 1941, entries were made in petitioner's 
hooks indicating the transfer of its cash, notes and 
accounts receivable, merchandise, investments of 
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$2,726.09, and delivery equipment of $1,809.61 to 
the partnership, and the climination of $16,271.55 
and $7,500 of accounts and notes payable, respec- 
tively, from its liabilities. 

As of the same date books were opened in the 
name of the partnership, indicating as its assets the 
eash, notes and accounts receivable, the merchan- 
dise, investments and delivery equipment in the 
same amounts transferred from petitioner’s books 
and also an account receivable of $500 from Rogers. 
Liabilities were shown as accounts payable of $16,- 
271.55, notes payable of $89,378.35, and ‘‘partners’ 
investment accounts”? of $8,000. The $8,000, repre- 
senting the $2,000 contribution of each partner 
required by the agreement, was provided largely 
by the cancellation of amounts owed to them or to 
members of their families by petitioner on account 
of unpaid salary, dividends and monies advanced. 

By a written agreement dated January 2, 1941, 
petitioner leased to the partnership all its remaining 
assets, consisting of the real properties, fixtures and 
equipment, for $3,000 a vear. The partnership on 
the same date filed with the State Industrial Acci- 
dent Commission a ‘‘notice of engaging in hazardous 
occupation”? and of employing 25 workmen on an 
estimated monthly pay roll of $2,600. It registered 
with the State Unemployment Compensation Com- 
mission and filed required reports thereafter. It 
applied for and received a_ registration number 
under the Social Security Act. It advised the First 
National Bank of Eugene about petitioner’s transfer 
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of assets to it, and opened an account with the bank 
from which each of the four partners was authorized 
to withdraw funds. It served formal notice on the 
bank in December 1944 that each of them had power 
to act for the firm in borrowing money, making and 
endorsing notes and in transferring assets. 

After January 1941 the lumber and_ builders 
supply business was conducted by Rogers and 
Scharpf as before; the partnership bore the same 
name that petitioner had formerly borne; made 
contracts and transacted business in that name, and 
taxes were assessed against it in that name. There 
were no changes obvious to customers except the 
elimination of officers’ names on stationery. The 
wives of Rogers and Scharpf, who had rendered 
no services before, sometimes signed pay roll checks 
and notes and listed accounts receivable once a 
month. Separate bank accounts and separate books 
were maintained for petitioner corporation and for 
the partnership. Petitioner’s activities, as recorded, 
were limited to the owning and leasing of real 
estate and equipment. Its income for the years 1941- 
1944 consisted of the $8,000 rent and interest on the 
note of the partnership and some very pettv mis- 
cellaneous items. Its books indicated a loss of $904 
in 1941 and net incomes of a few hundred dollars 
for the succeeding years. In July 1941 it bought 
a lot and old frame residence adjoining its property 
in Eugene for between $3,500 and $4,000 and de- 
molished the building. The lot has since been used 
in the builders supply business for storage. Tn 
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December 1943 it bought another lot and residence 
in Eugene for $2,500. The property was then rented 
for $66 a month; the tenant remained in possession 
and thereafter paid the rent to the partnership. 
In 1946 and 1947 the partnership paid $4,200 to 
petitioner as rent. The books of the partnership 
indicate the following gross and net incomes for the 
years indicated: 


Year Gross Income Net Income 
1941 $ato,oou ol $29,776.20 
1942 262,931.20 18,525.29 
1943 356,930.54 42,086.52 
1944 512,001.16 66,119.33 


The net income was each year credited on the 
partnership books to the partners’ accounts, $6,600 
being credited to each husband as salary; $300 to 
each wife as such and the remainder divided among 
them in equal parts. The partnership paid petitioner 
the $89,378.35 due on the note plis 2 per cent 
interest thereon in annual installments ending in 
December 1946, using earnings and the proceeds 
ef property sales. The partnership has endorsed 
petitioner’s notes for bank loans. 

For the vears 1941-1944 corporation income and 
declared value excess-profits tax returns were filed 
for petitioner and separate partnership returns for 
the partnership. Petitioner filed no excess profits 
tax returns for 1943 and 1944. The Commissioner 
determined deficiences in petitioner’s income and 
declared value excess-profits taxes for 1942, 1943 and 
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1944, and in excess profits taxes for 1943 and 1944 
by including in petitioner’s income the profits re- 
ported by the partnership, with certain adjustments, 
under the view that the partnership, transfers of 
assets and leases to it were without substance and 
should be disregarded for Federal tax purposes. 
For the same reason petitioner’s reported operating 
loss of 1941 was not allowed as a carry-over for 1942. 
Penalties were determined for petitioner’s failure 
to file excess profits tax returns for 1943 and 1944. 


OPINION 


Petitioner charges respondent with error in re- 
fusing to recognize for tax purposes the existence 
of a partnership under the agreement of January 
1, 1941, and in including partnership profits for the 
years 1942, 1943 and 1944 in its own income for those 
years. If the partnership should be recognized peti- 
tioner sustained in 1941 a net operating loss which 
it contends should be allowed in 1942 as a carry-over 
deduction. It further contends that even if the 
partnership was not recognizable, its contrary belief 
constituted reasonable cause for not filing excess 
profits tax returns for 1943 and 1944, and no penalty 
for failure to do so should be imposed under section 
291, Internal Revenue Code. 

Respondent defends his determinations by the 
argument that the technical creation of the partner- 
ship was form without substance and as such a 
mere device to reallocate income among family 
eroups with resulting tax advantage in view. He 
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argues that the partnership was a sham which should 
be disregarded under the doctrine of Helvering v. 
Clifford, 309 U. 8S. 331, and like decisions, or in the 
alternative that additional amounts should be al- 
located to petitioner’s income as adequate interest 
and rent under the provisions of section 45, Internal 
Revenue Code. He defends imposition of the penal- 
ties as warranted by the circumstances. 

It is settled that a taxpayer is free to adopt such 
organization for his affairs as he may choose. But if 
the form employed is a sham without substance, it 
may be ignored for tax purposes. Helvering v. 
Horst, 311 U. 8S. 112; Gregory v. Helvering, 293 
U.S. 465, even although valid in defining the parties’ 
rights under state law. Commissioner v. Tower, 
327 U. 8. 280. An arrangement whereby income is 
spread, as here, among members of family groups 
invites special serutiny. Helvering v. Clifford, 
supra. But each case must be decided on its own 
facts and those facts must be viewed as a whole. 

Prior to January 1941 petitioner, as a corpora- 
tion, had been engaged for many years in the pur- 
chase and sale of builders materials, including 
lumber. In this business, which was managed by its 
shareholders, Rogers and Scharpf, it used improved 
real estate, trucks and cash, and kept on hand a 
merchandise inventory. It also owned some other 
real property, which was rented or idle. The princi- 
pal stockholder, Rogers, owned 473 shares, or half 
its stock; Scharpf owned 35.3 shares and Scharpf’s 
wife owned the remaining 437.7 shares. In January 
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1941 Rogers and wife and Scharpf and wife, pur- 
suant to an agreed plan, made a partnership agree- 
ment for the purpose of conducting petitioner’s busi- 
ness as equal partners under petitioner’s name. 
Petitioner’s directors, Rogers, Scharpf and their 
attorney, Bryson, thereupon resolved to change 
petitioner’s name; to sell all its assets except real 
estate to the partnership in consideration of the 
partnership’s assumption of its accounts payable 
and the partnership’s 2 per cent note in an amount 
which added to the habilities assumed would equal 
the assets’ book value. Petitioner further agreed to 
lease its real estate to the partnership for $3,000 
a year. 

A performance of this agreement was indicated on 
petitioner’s books by the elimination from its assets 
of all its cash, being $243.96, notes and accounts re- 
ceivable of $37,477.76, merchandise inventory of 
$70,892.48, investments of $2,726.09, and delivery 
equipment of $1,809.61, and the addition of a 2 per 
cent note receivable for $89,378.35 from the partner- 
ship. These eliminations left it with recorded assets 
of the note; buildings, land and fixtures carried at 
$37,005.12, a $200 “investment’’ and $176.64 prepaid 
insurance. From its liabilities, accounts payable of 
$16,271.55 and notes payable of $7,500 were elimi- 
nated, leaving recorded habilities of $26,738 notes 
payable and accrued taxes of $3,001.89. As of the 
same date books were opened for the partnership 
showing exactly the same assets and values as those 
eliminated from petitioner’s accounts and in addi- 
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tion an account receivable of $500 from Rogers. As 
liabilities the $89,378.35 note and accounts payable 
of $16,271.55 were shown. ‘‘ Partners’ Investment 
Accounts”’ were recorded at $8,000. This figure rep- 
resents the $2,000 contribution which each partner 
had agreed to contribute, and equals the $7,500 notes 
eliminated from petitioner’s liabilities plus the $500 
account receivable from Rogers. 

After these initial entries separate books were 
kept for petitioner and the partnership. Business 
income was credited to the latter and after salary 
credits of $6,600 each to Rogers and Scharpf, $300 
each to their wives, and a charge of $3,000 for rent 
to petitioner, 25 per cent of the profits were credited 
to each partner. Petitioner’s income, as recorded 
and reported, thereafter consisted of the $3,000 rent 
and some interest on bonds and notes. Formalities 
were observed in making and paying the $89,378.35 
note with interest; in registering the partnership 
with tax officers and other public authorities con- 
cerned and in notifving banks. A formal lease of the 
real estate was executed by petitioner, and while, as 
respondent points out, no formal bill of sale for the 
assets was shown, we deem the transactions and 
steps for which petitioner seeks recognition ade- 
quately fortified in a technical sense. 

But we do not perceive substance in these forms. 
After as before January 1941 the business was con- 
ducted by Rogers and Scharpf under the same name 
with the same assets in the same manner. No addi- 
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tional funds were paid in as operating capital; no 
assets were removed; and there was no change in 
policy or in managing personnel apart from the 
negligible services of the wives. Petitioner intro- 
duced much testimony to prove that the partners’ 
contributions of $2,000 each represented new capital 
needed, and the record is replete with details of 
amounts which it owed to Rogers, Scharpf and their 
Wives on account of unpaid salary and dividends or 
for monies advanced, and with statements that the 
four ‘“‘paid in’”’ the excess above cancelled debts 
due them. But apparently (for the testimony is very 
vague) the ‘‘cash’’? payments were effected by the 
cancellation of petitioner’s debts to the partners’ 
children and the parent’s payments to the child in 
reimbursement. At all events it is enough for our 
purposes that the partnership’s opening balance 
sheet shows on hand only the amount of cash which 
was eliminated from petitioner’s assets, and as notes 
payable of $7,500 were also eliminated without 
appearing as a lability of the partnership, we 
readily infer that the $8,000 recorded as partners’ 
investments were provided by this cancellation and 
the $500 account payable by Rogers. 

It is true, as petitioner argues, that cancellation 
increased assets in a bookkeeping sense as did also 
the note for $89,378.35. But as the note itself was 
paid off by earnings of the business, 1t seems plain 
that the capital contributions to the partnership and 
the sale price of the assets were both satisfied by 
bookkeeping entries conforming to a scheme which 
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had no substantive effect whatever on the business. 
And since petitioner’s officers continued as business 
managers, it can be said here as in R.O.H. Hills, 
ines 1.C. 153, that: 

* * * the partnership contributed absolutely 
nothing either in services or capital to the pro- 
duction of the income * * *. * * * its function 
and purpose were merely to siphon off the 


greater portion of the earnings * * *. 


Cf. Ingle Coal Corporation, 10 T.C. 1199; Forcum- 
James Co., 7 T.C. 1195. 

Petitioner’s business, it should be noted further, 
was unitary in character and in this respect differed 
from the businesses considered in Miles-Conley Co., 
Inec., 10 T.C. 754; Buffalo Meter Co., 10 T.C. 83, and 
Seminole Flavor Co., 4 T.C. 1215. In those cases 
recognition for tax purposes was accorded the indi- 
vidual proprietorship or the partnership formed by 
the taxpayer’s shareholders for operating a sever- 
able branch of the corporation’s activities. But 
petitioner’s building supply business was not sus- 
ceptible of any logical division. The real estate, to 
which petitioner retained title, was essential to its 
conduct and continued to be used in it under the 
form of a lease.’ In this respect petitioner’s position 
is analogous to that of the taxpayer in Broadway 
Strand Theatre Co., 12 B.T.A. 1052) wheter. 
Board rejected the shareholder’s contention that 
profits of theater operation were his individual in- 
come although he had transacted business under his 
own name. 
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Petitioner properly contends, however, that even 
in the absence of a business purpose quoad itself as 
a corporation, the partnership should be recognized 
if its formation served the interests of its individual 
shareholders. Miles-Conley Co., Inc., supra. Several! 
personal reasons for the change were asserted. At- 
torney Bryson testified that Scharpf felt entitled 
te a more substantial interest in the business than 
that represented by his 35.3 shares and wished the 
“partnership as a means of getting that interest 
while Rogers opposed, fearing the nnlimited lability 
and the possibility that Scharpf would want to take 
in his sons. Scharpf himself said that he wanted a 
partnership ‘‘so that I would have a decent share 
of the profit’’; also that under such a form of 
organization he could get out more readily. He 
expected Rogers to have a half interest, but Rogers 
decided to take his wife in also because, in his own 
words, ‘‘although I was the onlv member of the 
corporation, still it was a family affair.”’ 

This testimony, in our opinion, affirmatively sup- 
ports the respondent’s view that the purpose of the 
partnership was to achieve a reallocation of income 
among family groups. The result was’ certainly 
accomplished, for the interests of the three share- 
holders were equally divided among the four spouses. 
Compensation was paid for services rendered by the 
partners, and their note for assets was paid from 
future business earnings. As above shown, there 
was no new capital; no new services, no change in 
business. The only real result of the change was a 
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new distribution of profits, and the Commissioner 
was correct in refusing to recognize it for tax pur- 
poses. 

This disposition makes it unnecessary to consider 
an application of section 45 and as al] business 
profits are taxable to petitioner, there was no 
recognizable net operating loss in 1941 which should 
be carried over. We do not believe, however, that 
petitioner’s officers showed a lack of prudence in 
failing to file excess profits tax returns for 1943 and 
1944, but on the contrary that they honestly deemed 
the partnership recognizable for tax purposes. Since 
no excess profits tax returns were required under 
that view, they had reasonable cause for not filing 
any. Imposition of the penalties is not sustained. 
Hugh Smith, Inc., 8 T.C. 660; Estate of Frederick 
C. Kirchner, 46 B.T.A 578. 

Decision will be entered under Rule 50. 


[Seal] 
Entered Mar. 23, 1949. 
Received T.C.U.S. March 17, 1949. 


[Title of Tax Court and Cause. ] 


MOTION FOR RECONSIDERATION AND FOR 
REVIEW BY THE ENTIRE COURT 


The above-named petitioner, by its counsel, Ralph 
R. Bailev and Carl E. Davidson, hereby moves the 
Court that the Court reconsider its memorandum 


Commissioner of Internal Revenue 285 


findings of fact and opinion heretofore entered in 
the above-entitled case, and that the said memo- 


randum findings of fact and opinion be reviewed by 
the entire court. 


Memorandum setting forth the basis of this mo- 
tion is filed herewith. 


/s/ RALPH R. BAILEY, 
723 Pittock Block, 
Portland, Oregon. 


/s/ CARL KE. DAVIDSON, 
1525 Yeon Building, 
Portland, Oregon. 


Counsel for Petitioner. 
Served Apr. 27, 1949. 


Received and filed T.C.U.S. April 19, 1949. 
Denied April 25, 1949. 


[Title of Tax Court and Cause. ] 


ORDER 


- The motion of the petitioner filed on April 19, 
1949, insofar as it asks review by the full Court, 1s 
hereby denied. 


[Seal] /s/ BOLON B. TURNER, 
Presiding Judge. 


Dated: Washington, D. C., April 26, 1949. 
Served Apr. 27, 1949. 
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RESPONDENT’S COMPUTATION FOR 
ENTRY OF DECISION 


The attached proposed computation is submitted, 
on behalf of the respondent, to the Tax Court of the 
United States, in compliance with its opinion de- 
termining the issues in this proceeding. 

This computation is submitted in accordance with 
the opinion of the Tax Court, without prejudice 
to the respondent’s right to contest the correctness 
of the decision entered herein by the Tax Court, 
pursuant to the statutes in such cases made and 
provided. | 

/s/ CHARLES OLIPHANT, 
Chief Counsel, 
Bureau of Internal Revenue. 
Of Counsel : | 
WILFORD H. PAYNE, 
Division Counsel. 


JOHN HOPiIGG. 
Special Attorney, 
Bureau of Internal Revenue. 
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Doeket No. : 16845 
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Tax Liability for the Taxable Years Ended December 31, 1942, 


Deeember 31, 1948 and Deeember 31, 1944 


Deelared Value Exeess-Profits Tax 


Year Liability Assessed 
JRE ee $ 373.11 $ none 
LO 3,778.43 none 
beds 6,965.25 none 
“HOSTS ae eee $10,716.79 $ none 
Income Tax 
SO, © on Ree eee $ 1,394.61 $ none 
IRIS a 3,000.20 184.85 
See ee See 4,672.53 139,35 
PE Otte mt cece cores terentgel ce. Goin $324.70 
Iixeess Profits Tax 
[Me ee ee $11,311.08 $ none 
De I ee 24,562.88 none 
‘| OS0228 TS $35,873.96 $ none 


Defieieney 
$ 373.11 
3,778.43 
6,565.25 


$10,716.79 


$ 1,394.61 
3,120.38 
4532.68 


$ 9,047.67 


$11,311.08 
24 562.88 


$35,873.96 


Reeomputation of tax liability prepared in aceordance with 
the memorandum opinion of The Tax Court of the United States 


entered Mareh 23, 1949. 
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Taxable Year Ended December 31, 1942 
Schedule 1 


Adjustment to Income 


Net income disclosed by deficiency letter dated 

October 3, 1997 .-W... ee $ 5,951.57 
Net income as adjusted pursuant to the memorandum 

opinion of The Tax Court of the United States en- 

tered March 23, 1990_...........0.2 ee 5,951.57 


PACCUIUISEIN ET, 2.2..0---ceado- -n-eoreoss oe. No Change 


Schedule 2 
Computation of Tax 


Declared value excess-profits tax liability disclosed by 


deficiency letter 2... $ 373.11 
Declared value excess-profits tax assessed : 

Original account No. NC 41023.) eee none 
Deficiency in declared value excess-profits tax............... $ 373.11 


Income tax liability disclosed by deficiency letter.......... $ 1,394.61 
Income tax assessed : 
Oneinal account number NC SiG202 none 


Defierency in incomestax._............2. ee $ 1,394.61 


Taxable Year Ended December 31, 1943 


Schedule 3 
Adjustment to Income 


Net income disclosed by deficiency letter dated 

OctiWer 3, UE ae eee $29,874.50 
Net income as adjusted pursuant to the memorandum 

opinion of The Tax Court of the United States en- 

feredMW grein 2s, MOBS. o.oo 29,874.50 


Ad justiient ann222 eee No Change 
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Schedule 4 
Computation of Tax 
Declared Value Excess-Profits Tax 


Declared value excess-profits tax disclosed by 


CuI EINE GUESS oie ee, Ee ee nee $ 3,778.43 
Declared value excess-profits tax assessed : 

Onmeinal account number 420506...............-....c..0c.0005 none 
Deficiency in declared value excess-profits tax............... $ 3,778.43 
Income Tax 
Income tax lability disclosed by deficiency letter............ $ 3,305.23 
Income tax assessed : 

Opieimolmaccoumt mumber 420506... -.2.-.-..22:--ccscceece 184.85 
DVENOENETUGRY TaN AVCCON Ne eG ee ne $ 3,120.38 


Excess Profits Tax 


Excess profits tax disclosed by deficiency letter............. $11,311.08 
Excess profits tax assessed (no return filed) -......02.00....... none 
PP MGIEMey VMNCMCESS PTOMES CAN... -seceicccccececccscecvesecesoeeceeceess $11,311.08 


Pursuant to the opinion of The Tax Court of the United States, 
the petitioner is not liable for a delinquency penalty for failure to 
file an excess profits tax return. 


Taxable Year Ended December 31, 1944 


Schedule 5 
Adjustment to Income 


Net income disclosed by deficiency letter dated 

Oren ai aeie i, SUIS 2: ces nen eete te seen ey $52,978.44 
Net income as adjusted pursuant to the memorandum 

opinion of The Tax Court of the United States en- 

eee MLL Mae! 2 Si 1: 25) 52,978.44 


OUCHTRSITIOREAIE coated No Change 
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Schedule 6 
Computation of Tax 


Deelared Value Exeess-Profits Tax 
Declared value excess-profits tax disclosed by 


deficiency letter ...--.<.....--ccccee+-ceeeeee ee $ 6,565.25 
Declared value excess-profits tax assessed : 

Original account number 4200582..._........ none 
Deficiency in declared value excess-profits tax.......-...--.-- $ 6,565.25 


Income Tax 


Ineome tax liability disclosed by deficiency letter..........$ 4,672.53 
Income tax assessed : 

Original account number 4+200582............00..2.22..221+---- 139.85 
Deficiency in mcome tax....--2.2.--.---- $ 4,532.68 
Excess Profits Tax 
Excess profits tax disclosed by deficiency letter-............. $24,562.88 
Exeess profits tax assessed : 

Original account number (no return filed) ................ none 
Deficiency in excess profits tax ..22c. 2.22 eee $24,562.88 


Pursuant to the opinion of The Tax Court of the United States, 
the petitioner is not liable for a delinquency penalty for failure to 
file an excess profits tax return. 


Received and Filed T.C.U.S. May 12, 1949. 
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[ Title of Tax Court and Cause.] 


PETITIONER’S COMPUTATION FOR 
ENTRY OF DECISION 


The attached proposed computation is submitted 
on behalf of the petitioner to The Tax Court of the 
United States in compliance with its opinion de- 
termining the issues in this proceeding. 


This computation is submitted without prejudice 
to the petitioner’s right to contest the correctness 
of the decision entered herein by The Tax Court, 
pursuant to the statutes in such cases made and 
provided. 


In its memorandum of facts and opinion the 
Court made two ultimate findings of fact, namely: 


(1). That titles to all of the assets theretofore 
issued by the petitioner in its business with the 
exception of its real property were transferred to 
John J. Rogers, Corabelle M. Rogers, Louis C. 
Scharpf and Eva M. Scharpf, and said assets were 
used by them in the conduct of business previously 
carried on by the corporation, and 


(2). The re-allocation of income resulting from 
transfer to the partnership and carrying on by the 
partnership of its business may not be recognized 
for tax purposes and all of the income of the busi- 
ness is therefore to be attributed to the corporation. 
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In view of these conflicting ultimate findings we 
are attaching hereto alternative computations under 
each of the said findings. 


/s/ CARL E. DAVIDSON, 
/s/ RALPH R. BAILEY, 
Counsel for Petitioner. 


Copy served 5/18/49. 


Commissioner of Internal Revenue 28 


Recomputation Statement 
-etitioner, 
[win Oaks Company. 
Jocket No. 16845. 


(1). Reecomputation of tax under alternative finding of fact (1) : 


Income Declared Value Exeess Exeess 
(ear Tax Prot Tax Profits Tax Penalties 
BUR 22 oes de ate) 0 0 0 0 
Oia eee 20 0 0 0 
AS eee 0 0 0 0 
(2). Reeomputation of tax under alternative finding of fact (2) : 
Income Declared Value Excess Excess 
Year Tax Profits Tax Profits Tax Penalties 
Be ea, 1394.61 efa.il 0 0 
{3 Oooo le Oliote 8928.61 0 
CL 5926.03 6565.25 20,311.49 0 


Computations upon which deficiencies under alternative finding of 
act (2) are attached hereto as Exhibit A hereof. If computation of de- 
iciencies is made under alternative finding of fact (2), the respondent 
noves that the Court order the respondent to credit against the said 
leficiencies the amounts of income tax paid on ineome of the partner- 
hip in excess of the amounts allowed by the respondent as salaries. 


EXHIBIT A-1. 
Twin Oaks Company 


summary of Federal Income and Excess Profits Taxes and Deficiencies 


Reeomputed 
neome tax— Liability Assessed Deficiency 
St ee ae 1,394.61 None 1,394.61 
SUMS :bss 5 eee ee 4,019.97 184.85 3,835.12 
NOUR So ane ae 6,065.88 139.85 3,926.03 


11,480.46 324.70 11,155.76 


SS ee Shoal None ofoale 
NOR oe 3,118.40 None 3,778.48 
SALES anus OE O,500.2@ None 6,065.25 


1016.7 None 10,716.79 
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Federal exeess profits tax— 


ood fae daca svasaedcnesoideee None None None 
HC) oe coco gndexcnectosesuchsseees eee 8,928.61 None *8,928.61 - 
ya en ss, fee 20,311.49 None 20,311.49 - 


29,240.10 None 29,240.10 


ENGEL © cscceh0edscssse-acsee $51,437.35 $324.70 $51,112.65 | 


* Additional $150.70 to be allowed by Collector for balanee of post-war | 
refund not eliminated by credit for debt retirement. 


EXHIBIT A-2. 
Twin Oaks Company 


Computation of 1942 Federal Ineome and Exeess Profits Taxes 
Net Ineome for the Year: } : 
Income transferred from Twin Oaks Builders Supply Co. 18,525.29! 
Add—Ineome reported by Twin Oaks Company on return | 
filed, before net operating loss deduetion................ 656.28 | 


Less—Salaries to John J. Rogers and 
Wows, Oar pt cee eee oe 13,200.00 
—Long-term capital loss shown on return 
filed by Twin Oaks Company used as off- 
set against $621.63 long-term capital | 
gain transferred from partnership.......... 30.00 138,230.00) 


Net income for deelared value exeess-profits tax........-....-.--- 5,951.57i 
Less—Deelared value excess profits tax, as below................ 373.111I 
IN Gh COMIC ier eee eee: acces ncren ee 5,078.46. 
Less—Income subject to exeess profits tax... None 
Normal tax net income, regular method......................---:0---+- 5,078.46. 
Iuess—Lone-terin capital’ eam..............-.2..0. 591.63) 


Normal tax net income, alternative computation..............-. $ 4,986.83) 
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[Income and Declared Value Excess Profits Tax: Income Tax 
Declared value excess profits tax— 
PNPGuIMCOWMIC aS ADON.C:.22.....--..-.-..2020--2cceeeeeeeeteeens 5,951.57 
Less—10% of $25,000.00 declared value 
OL CAMA SOC ee a 2,500.00 
SOUDICEL 1G) UES se $ 3,451.57 
UNOS Bb (C/o 1,250.00 82.50 
TRESS Bly G57, eee ee ae 2,200 oT 290.61 
Subject to tax and tax thereon, 
BVICERD) CLM CHET se a $3,451.01 $ 3873.11 
Combined normal tax and surtax— 
Alternative tax computation—25% of $5,578.46 
normal tax net income, also deficiency..................---.-.---- $ 1,394.61 
Excess Profits Tax: 
Net income after declared value excess profits tax............. 5,078.46 
Add—50% of $638.84 interest on borrowed ecapital.......... 319.42 
5,897.88 
ecs==-Lome-terim capital Aim. .......-...---..-0-----:ede-eenecenceceecees 591.63 
LENSES UIRUOILETIUS I 9172) 2 HEC 6) C1, ne a 5,306.25 
Less—Specific exemption ............---------0---0+----0-0+ 5,000.00 
EEE RGESS DEOMUS CLEC It s:-ccccecsencence-o-cea--eecseese 10,282.16 15,282.16 
Peciyusted excess PLOltS Net INCOME. -...........-.-.c--02s--sse-s-- None 
Hixecss protuts credit as ADOVE......-..--.2..--20.-+-------- 10,282.16 
Less—Exeess profits net income as above........-- 5,306.25 


Unused excess profits credit and 
CUMEIPY OBES 1110) Sic 11/45 Dre $ 4,975.91 
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EXHIBIT A-3. 
Twin Oaks Company 


Computation of 1943 Federal Income and Excess Profits Taxes 


Net Income for the Year: 


Net income per return filed by Twin Oaks Company be- 
fore deduction of $248.55 net operating loss deduction.. 
Add—Net income of Twin Oaks Builders Supply Co. 
Wer TOLUENE MIC «.2:_2ce.cstececcces-cs+ene<seebsc27e12- 


Less—Salaries of John J. Rogers and 
MPO WISO s SOMA LD L. ooo secccencssees.cdetecdesaogse ee 


Net income as ad JUSteG .c.25.2ccccccccc.cceeeeecseceeee 


Declared Value Excess-Profits Tax: 


Amount 
NeteInC OMe AS a DO VCs... i02...0si20eebcessccc- ne ee 29,874.50 
Less—10% of $10,000.00 declared value 
Gigcapural StOCK :2.sieer2 =, cesses ee 1,000.00 
Te alarice sion CCh tO LAX <c..2-cocc.c.-eceeticee eee $28,874.50 
Taxable at 6.6% (5% of $10,000.00)................ 500.00 
AUNT 0) CU50 00 (3 2/,  eOR ORE LS 28,374.50 
Motalalso deticiency in tax....cacc.-<..-- eee $28,874.50 
Normal Tax and Surtax: 
Net income for declared value 
COS COS] OUR) OT) (tak eae eRe TS 29,874.50 
Less—Declared value excess- 
JOO) Si 1°20 ge ea 3,778.43 
—Income subject to excess 
profits tax as below................-. 10,836.92 14,615.35 
Normal and surtax net income...................---... $15, 200519 
Wipe Bt 2 gece cna 5,000.00 
UMN GIS CNS, | (UG at ne ae eB ci cece 10,259.15 
Das Fe) ie Se ee en ee $15,259.15 
hess——Assecsed om returneoled...2....... 
WDO@NGlONC > 25:22. coss eee ee ed 


987.98 


42,086.52 
43,074.50 
13,200.00 
$29,874.50 


Tax 


33.00 | 
3,745.43 


$ 3,778.43 


1,250.00 
2,769.97 


4,019.97 
184.85 


$ 3,835.12 
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Exeess Profits Tax: 


INet iMCOMe AS ADOVE..._..........--cc..c---ceenceaccesesceeeceee 29,874.50 
Less—Declared value excess-profits tax........... 3,778.43 
PMCUMGUeO Ct TOCOME) 22.....c-..:--c.nc---e0ae0eeuccstecesccnnee 26,096.07 
Add—50% of $58.31 interest on 
ELDON COG | 2851 0) 00721 eee earn 29.16 
CESS PPOMUS MEL MICOMEC.-. -...-..---onn-anccccecccescecene 26,125.23 
Less—Specifie exemption .................. 5,000.00 
—Exeess profits eredit.........0.... 10,288.31 15,288.31 


Adjusted excess profits net income...................... $10,836.92 


Win arm COMME OU) pj esac chee 2 22:8 ce seee iid ee coccaacaccancaeslasevuednea 9,753.23 
Less—Credit for debt retirement—40% of $2,061.54 ........ 824.62 
Exeess profits tax due, also deficieney.............2..2...00ceeees $ 8,928.61 


EXHIBIT A-4 
Twin Oaks Company 
Computation of 1944 Federal Income and Excess Profits Taxes 
Net Income for the Year: 


Net income per return filed by Twin Oaks Company.......... 559.42 
Add—Net income of Twin Oaks Builders Supply Co. 
[OPO SRSNGLU EID aie? a ERS oer eee ee 65,619.02 
66,178.44 
Less—Salaries of John J. Rogers and 
ASTID (Co SCG 1G 6 eg es ee 13,200.00 
Net income as adjusted including $116.67 
Me MMLOMIeR OTM Cabal, PAs fcc. sccccee.csonceneaseracctneeceeeeescorece $52,978.44 

Jeclared Value Excess-Profits Tax: 

; Amount Tas 
UGE TING. a) ilo) Ok oe ee 52,978.44 
Less—Long-term capital gain............ 116.67 

—10% of $25,000.00 declared value 
Gi (Alsi iid ene 2,500.00 2,616.67 
PONG SU CG, We) (ner $50,361.77 
Taxable at 6.6% (5% of $25,000.00)..............-- 1,250.00 82.50 
are Neem Gace nn sects anssacnenennetende 49,111.77 6,482.75 


Total, also deficiency in taXx...........--.--------------------$90,361.77 $ 6,565.25 
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Normal Tax and Surtax: 
Alternative computation— 


Net ticome diseabove..............-..<-2c.--c-caseaccecececeed 52,978.44 
Less—Net long-term capital gain.. 116.67 29.17 
—Declared value excess- 
WGOMUS EAR 22225 Secweideccetsesceee 6,565.25 
—JIncome subject to excess . 
profits tax as below.............. 23,756.13 30,488.05 
Normal and surtax net income..............-.....-.-- $22,540.39 
pba lene Oo e «Ac 2oees eet eee Se 5,000.00 1,250.00 
1 Rbnscarti | ES, (02/7) ee ORES OPE EE tc ee 15,000.00 4,050.00 
ASS] 0) (00% cl? 9 12/7 een eee ESS Be 2,540.39 736.71 
Ai tral ee ated ceeded $22,540.39 6,065.88 
Less—Assessed on return filed... eee eeceeeeeeeeeeeeee 139.85 
WENCIENCY acct. nee ee ee $ 5,926.03 
Excess Profits Tax: 
Net imncome ds above... ee ee 52,978.44 
Less—Declared value excess-profits tax ............ 6,565.25 
Wdyusted net income... eee 46,413.19 
Add—50% of interest on borrowed capital........ None 
46,413.19 
Less—Long-term capital gain... 116.67 
Excess proiis net Incginé:.......- eee 46,296.52 
Less—Specifie exemption .................. 10,000.00 
—Exeess profits credit................ 12,540.39 22,540.39 
Adjusted excess profits net income and . 
fax at 9oVo: theres ee eee ee eee $23,756.13 22,568.32 
Less—Current,. credit at 10%... 2,256.83 


Excess profits tax, also deficiency in tax.........2.22.ceece eee $20,311.49 
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JOOS OUI ME ae 
Twin Oaks Company 
Summary Balance Sheets as at December 31, 1941, 1942, and 1943 


Summary balance sheets give effect to consolidation of the Deeem- 
ber 31 balance sheets of Twin Oaks Company and Twin Oaks Builders 
Supply Co. as set ont on the corporation’s income tax return and the 
partnership return of income filed for each of the calendar years 1941, 
1942, and 1943. Such consolidated figures, besides climinating the bal- 
ance shown as owing to Twin Oaks Company by Twin Oaks Builders 
Supply Co. have been adjusted only to reflect the adjusted accumulated 
earnings and surplus as per the attached schedule and to refleet as an 
advance to stockholders the excess of amounts withdrawn by them over 
the $13,200.00 as total of annual salaries of John J. Rogers and Louis C. 
Scharpf. The summary consolidated balance sheets are set out as fol- 
lows: 


Assets 12-31-41 12-31-42 12-31-43 
Cash on hand and in banks............ 1,849.15 list 063945 
Accounts and notes reecivable...... bo 226 00 elo oo0s12 629,290.01 
Merchandise inventory .................- 71,308.78 62,931.92 70,804.31 
ICSI 200.00 100.00 2,100.00 
LO or 20,209 57 3020957 32,709 5% 
Depreciable assets at 
MPL GOK VAC .6.cc...2-2-c2scenccsncessc- 16,287.44 15,694.70 16,077.90 
Weferred charges ..............--:----0--+--- 188.65 356.59 286.14 
Advanees to stoekholders...............- 600.00 6,454.00 17,536.97 
NOURI BSR = aaa ie eee $159,367.14 $130,259.04 $175,449.41 
Liabilities and Capital 
Me counts payable ..........-..:....:..-.--- 11,318.59 1,670.20 20,529.12 
Motes payable on... eens 25,641.84 2,061.54 
BMCCTUCK LANES .....--.--...cceccceceescecceecees 1,460.66 570.68 220.02 
TGS TENS 05 (eee 38,416.09 4,302.42 20,749.14 
Capital stock ccc 94,600.00 94,600.00 94,600.00 
Contribution to capital .................. 8,000.00 8,000.00 8,000.00 


Accumulated earnings and profits 18,351.05 28,856.62 52,100.27 


“TOU Ge 008 eee 120,951.05 125,956.62 154,700.27 


Total liabilities and capital....$159,367.14 $180,259.04 $175,449.41 
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EXHIBIT A-7. 
Twin Oaks Company 


Summary of Excess Profits Tax Credit Based on Invested Capital 
Year 1942 Year1943 Year 1944 
Equity invested capital at beginning 
of the taxable vear— 
Money paid in for stoek.............. 94,600.00 94,600.00 94,600.00 
Contribution of capital, being 
original investments of 
partners to capital of Twin 
Oaks Builders Supply Co. added 
pursuant to decision of Court 8,000.00 8,000.00 8,000.00 
25% of new eapital contributed 
on above basSis.................:.00+- 2,000.00 2,000.00 2,000.00 


Accumulated earnings and prof- 
- its as per summary thereof and 
as per attached balance sheets 18,351.05 23,356.62 52,100.27 


Average equity 
invested capital .............. 122,951.05 127,956.62 156,700.27 
Average borrowed invested capital, 
being 50% of average borrowed 
capital per schedules thereof...... 5,019.95 647.30 54.65 


Irie st COs Caja tal a. c:..-.-...cac00205.225 $128,527.00 $128,603.92 $156,754.92 


Exeess profits eredit— 
OG) WUC EC IG 5 see eee $ 10,282.16 $ 10,288.31 $ 12,540.39 
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EXHIBIT A-8. 


Twin Oaks Company 


Aecumulated Earnings and Profits of Twin Oaks Company at 
December 31, 1941, 1942, and 1943 


Accumulated Earnings and Profits as at 


Net income of partnership reported 
on Form 1065 by Twin Oaks 
Builders Supply Co. less salaries 
of John J. Rogers and Louis C. 
Seharpf in the total amount of 
$13,200.00 in each year— 

Year 1941 ($29,776.20 less 

CSI 010) 010) Semone 
Year 1942 ($18,525.29 less 

Gls 200/00)  s22.22s.- 
Year 1943 ($42,086.52 less 

Gis 200/00) c.n25..2. 

Adjustment to 1936 R.A.R. in re 
depreciation credited to 
SUITE] CL LTS TY Ts BI a ee 

Adjustment of 1942 capital stock tax 
charged to surplus in 1942........00.... 


Net increase in accumulated 
earnings and profits of 
ivimeoaks Compay......-.---0---------. 
Add—Accumulated earnings and 
surplus of Twin Oaks 
Company per corporation’s 
income tax returns filed............ 


Accumulated earnings and profits 
as adjusted, under second 
Piternative calculation <..-.-..........-... 


i 


* Figures in red. 


12-31-41 


16,576.20 


212.76 


*41.25 


16,787.71 


1,563.34 


12-31-42 12-31-43 


16,576.20 16,576.20 
5,820.29 5,325.29 


28,886.52 


21,901.49 50,788.01 


1,455.13 1,312.26 


$18,351.05 $23,356.62 $52,100.27 
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[Title of Tax Court and Cause. ] 


AFFIDAVIT OF CARL E. DAVIDSON IN 
SUPPORT OF PETITIONER’S COMPU- 
TATION FOR ENTRY OF DECISION 
UNDER RULE 50 


State of Oregon, 
County of Multnomah—ss. 


I, Carl E. Davidson, being first duly sworn, upon 
my oath, do say that: 

I am one of counsel of record for the petitioner 
in the above-entitled proceeding, and that petition- 
er’s computation for entry of decision under Rule 
50 heretofore filed in this proceeding was prepared 
under my direction and supervision. 

The recomputation of tax under alternative find- 
ing of fact (1) contained in the said computation 
was computed upon the basis of the findings of 
fact of the court as set forth in its memorandum 
findings of fact and opinion. The said computation 
was based upon the finding by the court that the 
title to the property emploved in the business of 
Twin Oaks Builders Supply Co. as its inventory 
was transferred by the petitioner to John J. Rogers, 
Corabelle Rogers, Louis C. Scharpf and Eva M. 
Scharpf, and upon the theory that under this finding 
of fact the court must necessarily find that the in- 
come from property found by the court to have 
been transferred could not be taxed to the peti- 
tioner. The said computation under alternative 
finding of fact (1) is therefore computed at zero, 
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there being no adjustment to the petitioner’s in- 
come permitted under the said finding of fact. 

The petitioner’s computation of penalties under 
alternative finding of fact (2) is based upon the 
court’s finding of fact in its memorandum findings 
of fact and opinion. 

Petitioner’s recomputation of oe under alterna- 
tive findings of fact (2) has been prepared upon 
the basis of the findings and opinion of the court 
that the income of the partnership of Twin Oaks 
Builders Supply Co. for the years 1942, 1948 and 
1944 was taxable in its entirety to the petitioner 
after allowance of $13,200.00 for officers’ salaries 
for each of the years involved, treating long term 
capital gains received by the partners of Twin Oaks 
Builders Supply Co. as the income of the petitioner, 
and allowing contributions in the amount of $500.31 
made by the partners of Twin Oaks Builders Sup- 
ply Co. as a deduction for the petitioner, all as set 
forth in detail in the notice of deficiency, a copy 
of which is attached to the petition. The net re- 
sults of the said adjustment as to deficiencies are 
set forth in the memorandum findings of fact and 
opinion of the court. Petitioner’s computations of 
deficiencies under alternative findings of fact (2) 
are explained in the following numbered paragraphs 
in order that they may be reconciled by the court 
with the deficiencies asserted by the respondent. 
Petitioner does not acquiesce in such computation 
and contends that the said finding 1s erroneous. 
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(1). Petitioner’s computation of deficiencies of 
income tax and declared value excess profits tax 
under alternative findings of fact (2) for the year 
1942 are the same as those determined by the re- 
spondent in his notice of deficiency and included 
by the court in its memorandum findings of fact and 
opinion. , 

(2). Deficiency in declared value excess profits 
tax in the amount of $3778.43 for the year 1943 in- 
cluded by petitioner in recomputation of tax under 
alternative findings of fact (2) is the same as the 
deficiency determined by the respondent in his notice 
of deficiency, and in the court’s memorandum find- 
ings of fact and opinion. 

(3). For the year 1948 the respondent has de- 
termined deficiencies of $3120.38 in petitioner’s in- 
come tax and $11,311.08 in the petitioner’s excess 
profits tax, whereas the petitioner in its recomputa- 
tion of tax under alternative findings of fact (2) has 
computed these deficiencies as $3835.12 in income tax 
and $8928.61 in excess profits tax. The differences 
hetween the computations of the petitioner and 
those of the respondent as to income and excess 
profits taxes are the result of the respondent using 
an excess profits tax credit based upon the assump- 
tion that there were no earnings and profits ac- 
cumulated by the corporation in the vear 1942, and 
by the failure of the respondent to add to invested 
capital for each of the vears 1942, 1943 and 1944, the 
additional capital put into the business, the income 
of which under alternative findings of fact (2) is 
held to be the income of the corporation, and by the 
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further failure of the respondent to allow credit for 
borrowed invested capital for the years 1942, 1943 
and 1944. The petitioner has also included in this 
recomputation addition to invested capital resulting 
from adjustments made by the revenue agent’s re- 
port for the year 1936 in the amount of $212.76, 
and adjustment in reduction of surplus by additional 
capital stock tax in the amount of $1.25. The peti- 
tioner is entitled to use the invested capital method 
for computation of its excess profits tax credit for 
the vears 1942, 1943 and 1944. In the calendar year 
1941, the net increase of the petitioner’s earnings 
and profits under the theory that all of the income 
of Twin Oaks Builders Supply Co. was taxable to 
the petitioner, the petitioner had accumulated carn- 
ings and profits at the end of the year 1941 in the 
amount of $18,351.05 made up of accumulated earn- 
ings and profits of the petitioner as shown on its 
income tax return and books, plus €16,576.20 addi- 
tional accumulated earnings and profits of the peti- 
tioner upon the theory that all income of Twin Oaks 
Builders Supply Co., a partnership, was taxable 
to the petitioner, plus adjustment in 1986 revenue 


-agent’s report in the amount of $212.76, less adjust- 


ment of $1.25 in capital stock tax charged to sur- 
plus, all as set forth in more detail in Exhibit A-8 
attached to the petitioner’s computation for entry of 
decision under Rule 50. The respondent has not al- 
lowed any accumulated earnings and profits at the 
end of 1941, 1942 and 1943, in the face of the con- 
cession of respondent’s counsel at trial (Transcript, 
Pages 4-5) that if the income was taxable to the cor- 
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poration, the partners of Twin Oaks Builders Sup- 
ply Co. might properly claim refund of taxes paid by 
them individually on such income. The respond- 
ent’s computation in denying the accumulated earn- 
ings and profits is based upon the apparent theory 
that notwithstanding his action in asserting that the 
entire income from the business was taxable to the 
petitioner, the same income was distributed to the 
partners of Twin Oaks Builders Supply Co. and 
is taxable to them. As shown on Exhibit A-10, at- 
tached to petitioner’s computation for entry of de- 
cision, petitioner should be credited for invested 
capital purposes with borrowed invested capital in 
the amount of $11,152.00 for the year 1942, fifty per | 
cent thereof allowable being $5576.00. The said 
borrowed capital constituted borrowings by the part- 
nership of Twin Oaks Builders Supply Co. and if 
the income from the business is taxable to the peti- 
tioner then petitioner is entitled to invested capital 
eredit based upon the borrowings made for the 
business. In its memorandum findings of fact and 
opinion the court has found that, ‘‘No additional 
funds were paid in as operating ecapital.’’? The 
court has further found that the petitioner was in- 
debted to the partners of Twin Oaks Builders Sup- 
ply Co. in the amount of $7500.00, which item ap- 
peared on the books of the petitioner prior to the 
formation of the partnership as a hability. This 
amount, plus $500.00 paid in, should therefore be 
regarded for purposes of caleulation of excess profits 
tax credit under this alternative as new capital 
of the petitioner, and credit therefor as shown on 


\: 
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Exhibit A-7 attached to petitioner’s recomputation 
should be given. 

(4). For the year 1944 the petitioner’s computa- 
tion of income and excess profits tax under alterna- 
tive findings of fact (2) are respectively, $5926.03 
income tax, and $20,311.49 excess profits tax, whereas 
the respondent in his notice of deficiency has com- 
puted a deficiency in income tax of $4532.68, and 
a deficiency in excess profits tax of $24,562.88. The 
differences in these computations are the result of 
the failure of the respondent to allow excess profits 
tax based upon invested capital including aceumu- 
lated earnings and profits, borrowed invested capital, 
and new capital as set forth more fully in the ex- 
hibits attached to petitioner’s recomputation of tax. 

(5). The court, in its memorandum findings of 
fact and opinion, has determined that the petitioner 


had reasonable cause for failing to file excess profits 


tax returns. In further support of such determina- 
tion, it is called to the attention of the court that 
without the inclusion of income from operation of 
the business the petitioner was a personal holding 
company and not subject to excess profits taxes, and 
that the petitioner filed personal holding company 
returns for the years involved. 
/s/ CARL KE. DAVIDSON. 

Subscribed and sworn to before me this 24th day 
of June, 1949. 

[Seal] /3/ ROSE W. SHENKER, 

Notary Public for Oregon. 
My Commission expires: Dec. 9, 1951. 
Filed T.C.U.S. June 29, 1949. 
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The Tax Court of the United States 
Docket No. 16845 


TWIN OAKS COMPANY, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
| Respondent. 


June 29, 1949 


(Met, pursuant to notice at 12:20 o’elock, 
p.m.) 
Before: Hon. Luther A. Johnson, 
Judge. 


Appearances: 
J. KF. CONDON, JR., 
52 Wall Street, 
New York 5, New York, 
appearing on behalf of Petitioner. 


R. C. WHITLEY, 
Bureau of Internal Revenue, 
appearing for the Respondent. 


PROCEEDINGS 


The Clerk: Docket Number 16845, Twin Oaks | 
Company. : 
Mr. Whitley: If your Honor please, this comes | 
up on a rule 50 settlement, based on an opinion | 
of the Court entered March 23, 1949. 
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The Court: Is the opinion of the Court here 
available? All right, I have it, thank you. 

Mr. Whitley: In that opinion—I am going to 
be brief—the Court decided that on page 15 of 
that opinion which is a mimeographed copy. 

The Court: Yes. 

Mr. Whitley: after discussing the testimony, 
the Court concluded that the only real result of the 
charge was a new distribution of the profits and the 
Commission was correct in refusing to recognize it 
for tax purposes, speaking of the Corporation, which 
the Respondent taxed by reason of the ground a 


partnership was not bona fide for tax purposes. 

Then, the result was the Court says the Commis- 
sioner was correct in determining that the Corpora- 
tion was taxable. One thing the Court did say the 
Commissioner was wrong in was inserting the 25 
per cent penalty. We filed our computation on that 
ground showing the deficiencies as set forth in the 
deficiency notice. 

The Petitioner has filed an alternative, and he 
has taken some exceptions to the computations, just 
what they are he will tell you in detail, but they have 
to do with an exeess profits tax and a carryback 
loss, and certain things I think have something to 
do with the rule of the hearing. That is the Re- 
spondent’s position. We have followed the opinion 
of the Court. 

The Court: All right. We will hear from Peti- 
tioner’s counsel. 

Ma. Condon: If vour Honor please, this is my 
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first appearance in this case. The only thing we 
have in controversy, the only thing involved is one 
of dollars, and how the tax lability under your 
Honor’s decision should be computed. 

We filed a detailed computation, and we would 
also like to file these additional affidavits explaining 
certain factors in connection with the computation. 

The Court: Pardon me, is this just original and 
two copies? 

Mr. Condon: Original and two copies, yes, sir. 

For the year, 1942, there is no dispute between 
us and the Commission about his computation. For 
the vear 1943, we have a lesser income tax and a 
lesser excess profits tax. ‘he difference is in the 
case of the income tax of approximately $700 and 
in the case of the excess profits tax a difference of 
about $2500. 

For the year 1944, the petitioner claims that the 
income tax is greater than computed by the Com- 
missioner, but that the excess profits tax is $5,000 
less than computed by the Commissioner. ‘These 
are just round numbers to give you the estimate of 
the situation. . 

With respect to declared excess value profits tax, 
the computation, there is no dispute. 

We come down to certain things. In your Honor’s 
decision, that the Commissioner has not taken into 
consideration in making the computation. For in- 
stance, the officer’s salaries, is one. Contributions, 
$500.31. 
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The Commissioner has wholly failed to take into 
consideration in his computation any question of 
earnings and profits accumulated by the Corpora- 
tion in the year 1942, and the failure to pay through 
the invested capital of the petitioner for each: of the 
years '42, °43, ’44. The additional capital put in the 
business, the income of which is held to be income 
under the decision of the corporation. There was 
no credit for borrowing invested capital for any of 
the years. There is a slight adjustment of $212.76, 
and another adjustment of $1.25, which are unneces- 
sary to comment on, but are covered in this affidavit. 

Now, another thing: the petitioner had accumu- 
lated earnings and profits at the end of 1941 of 
$18,351.05. Then, by carrying those along, we get 
the tax that has been computed on the basis of an 
invested capital basis. . 

Now, I was talking to counsel yesterday who is a 
very competent gentleman. He tells me that the 
Commissioner’s computation is based on average 
earnings. J want to point out particularly that the 
tax payer never filed excess profits tax returns for 
the years in question because under the Petitioner’s 
theory they were a personal holding company. They 
did file, and the record shows, they filed personal 
holding company returns. 

Now, Petitioner has not made an clection as to 
whether to elect average earnings or invested capital 
as the basis of the profits, and this comes up only 
now for the first time. We submit the Petitioner 
is entitled to—if that is the fact, under your Honor’s 
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decision—and J am not going beyond your decision 
in any sense—that the computation we submitted 
with respect to the lesser amount of some $8,000, 
be allowed by the Commission. 

Mr. Whitley: Your Honor, I would like to make 
one more statement. 

Briefly, we have this situation: We are consider- 
ing computations required under rule 50 of the 
Court’s Rules. ‘The parties are in agreement as to 
income and declared value excess profits tax. The 
only difference between the parties in the computa- 
tions relates to an excess profits tax for the year 
"42 and 748. 

My. Condon: °48 and ’44. 

Mr. Whitley: 7°43 and ’44. 

My. Condon: Which automatically, if I may in- 
terrupt, affects the income computation. 

Mr. Whitley: I take it that the Petitioner is say- 
ing now ‘‘ My excess profits tax should be computed 
on an invested capital basis.’’ There is no issue hke 
that presented in the Petition. The Court never 
passed on it, and I want to say that in discussing this 
matter with the Pctitioner’s counsel, I think he is 
in error in saving we computed it on an earned in- 
come basis. I do not know what basis it was com- 
puted on. I[ do not know what the Petitioner re- 
ported. [I do not know whether he reported any basis 
or not. But here is the one particular thing that is 
germane to this question: After the Commissioner 
made the determination and issues were framed and 
recorded and passed upon, then to come in and at- 
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tempt to raise any question under rule 50 having to 
do with an issue not before the Court, is prohibited 
by the Rules. He may be basing it entirely on an 
invested eapital method; I don’t know whether that 
is the real difference or not, but if it is, it is not per- 
mitted under the Rules. 

Further, the Court has found nothing with respect 
to the Commissioner having refused to allow the Pe- 
titioner to compute his excess profits Income on an in- 
come basis or an invested capital basis. That was 
not before the Court. The Court made just one find- 
ing: That the Commissioner was correct in his deter- 
mination, except that he was wrong in asserting a 
penalty. That is the only thing here before the 
Court. 

T understand this is a matter of Petitioner pro- 
poses to take to the Cirenit Court of Appeals, but 
T say that has no place in this record here about an 
invested capital method beeause the Court has not 
been called upon to decide it. It is not a question 
before the Court. It can not be raised under Rule 
50. The record is silent on such an issue, so far as 
T am able to determine. 

Take the Petition, allegations of error, paragraph 
4: “The Commissioner erred in indicating that con- 
ferences were held on March 28, April 9, and May 
28, 1947, with respect to return of Petitioner, and 
that any statements were made with respect thereto” 
—has nothing to do with invested capital. 

Secondly, the Commissioner erred in asserting de- 
linquency penalties for the years 743 and “44. ‘The 
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Commissioner erred in indicating that the capital 
stock of Petitioner was owned in equal proportions 
by John J. Rogers and Louis C. Scharpf, and in dis- 
regarding for Federal Income Tax purposes a part- 
nership known as Twin Oaks Builders Supply Com- 
pany, and transactions between said partnership and 
Petitioner.’’ 

The next assignment of error: ‘‘The Commis- 
sioner erred in including in the taxable income of 
the Petitioner, income for the said partnership for 
the years °42, 743, 44. The Commissioner error in 
disallowing the net operating loss carryover from the 
eee UE eOE 

‘‘The Commissioner erred in computing excess 
profits taxes on the net income of Petitioner for the 
years 743, and 744, and in asserting deficiencies in in- 
come taxes, declared value excess profits taxes, and 
excess profits taxes for the years 742, 743 and ’44 in 
the amount set out in Exhibit A or in any other 
amounts. ”’ 

That is all the allegation of error. Nothing in 
there was ever mentioned whether the Petitioner was 
entitled to compute his Income on an invested capi- 
tal method or what method. The Court was not 
called upon to decide that question and is not called 
upon to decide now, as I see it. I submit, your 
Honor, that the computation of the Commissioner 
is in accordance with the opinion of the Court in full, 
and there is no grounds for a deviation from that 
computation as expressed in the opinion of the Court. 

[ask that it be approved. 


) 
) 


re ee —e 
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Mr. Condon: If your Honor please, I know that 
you and counsel for the Government want to assess 
what you think is the proper and just tax against 
this Corporation, the Petitioner in this case. 

In view of the circumstances you are both familiar 
with, this Corporation never filed an excess profits 
tax return. Any computation or entering of judg- 
ment against this Corporation at this time, it seems 
to me, should be computed on a fair and reasonable 
basis in accordance with the tax laws to determine 
its true hiability in accordance with.your decision. 
There is no statement in your decision that I could 
find that says: ‘Such and such is the correet fig- 
ure.” Your Honor determined the issue in contro- 
versy which was that the amounts were income to 
the Corporation, and that the Corporation was liable 
for the tax. That is what I understand your Honor’s 
decision to be. In that case, it seems to me the true 
proper corporate tax, in which there is httle differ- 
ence relatively here, is the amount that should be 
entered, and it seems to me that is the purpose of 
Rule 50. The Commissioner, if his imtention was 
correct, there would be no reason for us to appear 
here before vou or submit anything. It would be 
an idle gesture. It is for the purpose of determining 
what the exact liability in accordance with your de- 


cision is; that we are here before vou with respect 


to Rule 50, and under this I submit the Petitioner's 
submission with respect to that computation 1s 
Correct. 

Mir. Whitley: Now, one more word. 
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I agree with Petitioner’s counsel, there are appar- 
ently no reasons to be here, if he will just point out 
that there is anything in the opinion of the Court 
that would direct the action he has taken, I would 
be very happy to consider it. If there is any state- 
ment or any inference in the opinion that the Peti- 
tioner should compute his excess profits tax income 
on an invested capital method I would be happy 
to see it, but I think that the Court’s opinion is 
elearly void of such an inference. It was not before 
the Court. It can not be considered, and it ean not 
be considered under rule 50. So if there was an error 
in computing it—I do not know that there is—I do 
not know what method the taxpayer is really en- 
titled to compute his excess profits income on. I 
know the Commissioner determined it in the ninety- 
day letter. Nothing was said about it then. Nothing 
was said during the trial. It may be that there might 
be some inference that these individuals have re- 
ported from the partnership as their distributive 
share, and possibly they have overpaid. That has 
something to do with their individual lability, but 
that has nothing in the world to do with the question 
of what the excess profits tax of this Corporation 
are, which the Court held was a proper entity to be 
taxed—it has nothing to do with it, and the eomputa- 
tion of the Commissioner is strictly in aceordance 
with the opinion. 

The Court: Do you wish to say anything further? 

Mr. Condon: I have nothing to say further, your 
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Honor, except that the final words in the decision 
merely were to enter a judgment under Rule 50, 
and I assuine that is the proper tax liability of this 
Corporation, and I assume that is according to the 
submission to be made. Any ordinary taxpayer or 
business man who computed this Hability in ac- 
cordance with your decision would have done so and 
in accordance with, the submission we have made. 

Mr. Whitley: I will say on that score that Rule 
50 is a rule promulgated by the Court for the pur- 
pose of making a computation where the Court finds 
something other than what was determined in a de- 
ficiency notice. It says: You are right in one thing, 
but you are wrong in another, and it is going to eall 
for a different result. That is the purpose of a Rule 
50 computation. You do not have that situation here. 
The Court has not found anything that the Commis- 
sioner did was in error, except as to the penalty, and 
we have omitted that in the computation. 

The Court: I will take this motion under consid- 
eration and pass upon it after further view of the 
record, 

Mr. Condon: You see, your Honor, the impor- 
tance of it is that if they ultimately have to pay all 
this tax, as far as I can see, this is the only time they 
ean raise that issue under any procedure, and I am 
i practitioner for many vears. 

The Court: What do you have to say with refer- 
ence to the suggestion of respondent’s counsel that 
the matter you are talking about is with the Peti- 
tioner Corporation ? | 
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Mr. Condon: That is developed before us, sir. 
The only issue we have here is how to compute the 
excess profits tax of this corporation undey your de- 
cision, and I submit the way we have computed it is 
the fair reasonable way that any tax man who reads 
it would compute it. 

The Court: What is counsel’s idea ? 

Mi. Whitley: That statement, stops short. It 
does not point out what the Court has said that re- 
quires him to take that action. There is nothing in 
the Court’s opinion, and he has failed to show it, 
that says that the Commissioner must compute the 
excess profits tax on some particular basis. Now, 
I ean not read that from the opinion. I do not 
think it is in there, and I think it is incumbent upon 
the Petitioner to point that out right now, because 
the Court must be guided by what is said under a 
Rule 50 computation, if it is to consider such a thing. 

Mr. Condon: There are ample statements quoted 
in the affidavit, Your Honor. 

The Court: The Court will consider all the papers 
that have been filed, and the record passed upon. 

Aly. Condon: Thank you very much. 


(Whereupon, at 12:00 o’clock, noon, hearing 
in the above-entitled matter was concluded. ) 


Filed: T.C.U.S. July 12, 1949. 


i | 
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The Tax Court of the United States 
Docket No. 16845 


TWIN OAKS COMPANY, 
Petitioner. 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Denving recognition to a partnership. formed br 
petitioner’s shareholders. which rented petitioner's 
premises and operated its business. respondent added 
the partnership profits to petitioner’s income for the 
years 1942, 1943 and 1944. and determined deficien- 
cies in the taxes and penalties. In its Memorandum 
Findings of Fact and Opinion, entered March 23, 
1949. this Court sustained the determination in re- 
spect of the deficiencies. and directed entry of de- 
cision under Rule 50. In a computation filed May 
12, 1949. respondent arrived at deficiencies by the 
same method followed in his determination, and in 
so doing computed excess profits tax credits for 1943 
and 1944 by reference to invested capital, which he 
did not change in amount because of this Court’s 
decision. 

In a computation filed May 16. 1949. petitioner 
computes the excess profits tax credit by reference 
to amounts of invested capital increased to reflect 
the amounts credited to the partner-stockholders on 
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the partnership books and reduced by the portion of 
partnership profits paid to the partner-stockholders 
as salaries. Although petitioner assigned no error 
in the alternative, attacking the computation of de- 
ficiencies made by respondent under the view that 
the partnership was not recognizable, petitioner now 
argues that under the Court’s holding the amounts 
credited to partners and several minor items should 
be deemed accumulated earnings or loans which in- 
creased invested capital and hence the base for com- 
puting the excess profits tax credit. 

We are not impressed by the argument that profits 
credited to the individuals who were petitioner’s 
stockholders have the character of accumulated earn- 
ings of the corporation under a holding denying rec- 
ognition to the partnership. But as no issue was 
raised in the pleadings as to the computation of 
taxes under respondent’s determination that the 
partnership should not be recognized, none may be 
now raised and decided under Rule 50. Accordingly 
it is: 

Ordered and Decided: That there are the follow- 
ing deficiencies in tax: 


Declared Value Excess 
Year Income Tax Exeess Profits Tax Profits Tax 
ES eae eee sr $1,394.61 o8 foabl $e 
OE eons rs oe 3,120.38 3,118.43 11,311.08 
19D ee 4,532.68 6,565.25 24,562.88 
[Seal] /s/ LUTHER A. JOHNSON, 
Judge. 


Entered July 18, 19-49. 
Served July 18, 1949. 
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[ Title of Tax Court and Cause. ] 


ORDER FIXING AMOUNT OF BOND 


Upon application of counsel for the above-named 
petitioner to fix the amount of the bond on appeal 
to the United States Court of Appeals for the Ninth 
Circuit at $13,791.88, with ‘‘No objection’’ endorsed 
thereon by counsel for the respondent, it is 

Ordered that the said bond be and the same hereby 
is fixed in the amount of $14,000.00. 

/s/ LUTHER A. JOHNSON, 
Judge. 


Dated: Washington, D. C., August 30, 1949. 


EMT/mbw 
Served August 31, 1949. 


[Title of Tax Court and Cause. ] 


PETITION FOR REVIEW OF THE DECISION 
Olethe TAX COURT OF THE UNITED 
STATES IN DOCKET NO. 16845 


Now comes the above-named Petitioner and ap- 
plies for review of the decision of The Tax Court of 
The United States in the above-entitled cause, by 
United States Court of Appeals for the Ninth Ci- 
enit, which said decision was entered on July 18, 
1949, pursuant to the determination of said Court 
set forth in Memorandum Findings of Fact and 
Opinion (Honorable Luther A. Johnson, Judge), 
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entered on March 23, 1949, and by which the Court 
ordered and decided that there are deficiencies in 
income taxes, declared value excess profits taxes, and 
excess profits taxes, assessable against the above- 
named Petitioner as follows: 


Declared Value Excess 
Year Income Tax Excess Profits Tax Profits Tax 
G14 22 A os $1,394.61 $ 373.11 ee 
Ey anne. 3,120.38 3,778.43 11,311.08 
et tee 4,532.68 6,565.25 24,562.88 


The nature of the controversy is as follows: Peti- 
tioner above-named seeks reversal of the decision, 
entered as aforesaid, which sustained the determina- 
tion of the Commissioner of Internal Revenue, Re- 
spondent above-named, as set forth in the 90-day 
letter of deficiency issued by said Respondent and 
dated Oetober 3, 1947. Said deficiencies in taxes 
were computed by the disallowanee of net operating 
loss deduetions claimed by Petitioner above-named, 
in amount of $904.83 for the vear 1942 and in amount 
of $248.55 for the year 1943, and by the inclusion in 
income of Petitioner above-named for each of the 
years hereinafter stated income realized by Twin 
Oaks Builders Supply Company, a partnership, in 
amounts and in years as follows: 


Long-Term 


Year Ordinary Income Capital Gain 
SL Ae $ 4,703.66 $621.63 
GS pega ery cane 28,886.52 

1944 2 ee 52,302.35 116.67 


The income realized by Twin Oaks Builders Sup- 
ply Company, a partnership, in amount and in each 
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year as hereinbefore set forth, was reported on sepa- 
rate individual income tax returns filed for each of 
said years by the members of said partnership. Peti- 
tioner prays for review and reversal of the decision 
of the Tax Court entered as aforesaid upon the 
grounds and for the reason that said decision is 
not supported by substantial or any evidence in the 
record and is not in accordance with law, particu- 
larly, in that said net operating loss deductions were 
properly claimed for the vears 1942 and 1948, and 
said items of income realized by Twin Oaks Builders 
Supply Company, a partnership, and each of them, 
are properly taxable to the members of said partner- 
ship and not to Petitioner above-named. 
Petitioner-apphes for review of said decision by 
United States Court of Appeals for the Ninth Cir- 
euit. Said Court has venue to review said decision 
for the reason that in said Circuit is located the office 
of the Collector of Internal Revenue (The Office 
of the Collector of Internal Revenue for the District 
of Oregon at Portland, Oregon) to which was made 
retuin of each and all of the items of income m re- 
spect to which the asserted tax deficiencies arise. 


/s/ CARL E. DAVIDSON, 


/s/ RALPH R. BAILEY, 
Counsel for Petitioner. 
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State of Oregon, 
County of Multnomah—ss. 


I, Ralph R. Bailey, being first duly sworn, depose 
and say: 


That I am one of the attorneys of record for Twin 
Oaks Company, Petitioner on review in the within 
entitled cause, and that I reside and have my office 
in the City of Portland, County of Multnomah, State 
of Oregon; that on the 14th day of September, 1949, 
I duly served the foregoing Petition for Review of 
the decision of the Tax Court of the United States, 
by United States Court of Appeals for the Ninth 
Circuit, by mail, by attaching a true copy thereof, 
duly certified by me to be such, to the Notice of the 
Filing of said Petition for Review and by placing 
the original of said Notice of Filing of Petition for 
Review, with said copy of the Petition for Review 
attached thereto, in an envelope securely sealed and 
plainly addressed to Honorable Charles #liphant, 
Esq., Chief Counsel, Bureau of Internal Revenue, 
Treasury Department, Washington, D. C., and de- 
positing same, with the postage fully prepaid 
thereon, in one of the regular public mail receiving 
receptacles of the United States Post Office in said 
Portland, Oregon; that then and ever since, said 
Honorable Charles Oliphant was and is the attorney 
of record in said cause for the Commissioner of | 
Internal Revenue, Respondent therein, and that he 
‘maintains his office at the address shown on said 
envelope as aforesaid, and same was and is his cor- 
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rect post office address, at which he regularly re- 
ceives his mail in the usual course of business; that 
on and ever since the date of such service there was 
and is direct and regular communication by United 
States mail between the city named in said address 
and said Portland, Oregon. 


/s/ RALPH R. BAILEY. 
Subseribed and sworn to before me this 14th day 
of September, 1949. 


[Seal] © /s/ CLIFFORD N. NELSON, 
Notary Public for Oregon. 
My Commission Expires Mareh 31, 1952. 


Reeeived and Filed, T. C. U. 8., September 16, 
1949. 


[Title of Tax Court and Cause. ] 


NOTICE OF PETITION FOR REVIEW 


To United States Court of Appeals 
for The Ninth Cireuit 


To The Commissioner of Internal Revenue, the 
Respondent above-named, and Charles Oliphant, 
Chief Counsel, Bureau of Internal Revenue, Attor- 
ney of Record for Respondent. 

Notice is hereby given of the filing by Twin Oaks 
Company, Petitioner above-named, of its petition 
for review by United States Court of Appeals For 
The Ninth Circuit of the decision of The Tax Court 
of The United States entered in the above-entitled 
cause on July 18, 1949. A copy of said petition is 
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attached hereto. Said petition is filed, and this 
notice given, pursuant to Sections 1141 and 1142, 
Internal Revenue Code (26 U.S. C. A. Sections 1141 
and 1142), and Rule 30 of the United States Court 
of Appeals for the Ninth Circuit. 

/s/ CARL E. DAVIDSON, 

/s/ RALPH R. BAILEY, 

Counsel For Petitioner. 
Service of a copy of the foregoing notice, together 

with a copy of the petition for review is hereby ae- 
knowledged this 19th day of September, 1949. 

/s/ CHARLES OLIPHANT, 


Chief Counsel, Bureau of Internal Revenue, Attor- 
ney for Respondent. 


Filed T. C. U. 8S. September 21, 1949. 


In the United States Court of Appeals 
For The Ninth Cireuit 


No. 16845 


TWIN OAKS COMPANY, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUBH, 
Respondent. 


STATEMENT OF POINTS 
Now comes the Petitioner on review in the above- 
entitled proceedings and hereby designates the fol- 
lowing points on which it intends to rely on review 
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by United States Court of Appeals For The Ninth 
Circuit of a decision of The Tax Court: 


1. The Tax Court erred in ordering and deciding 
that there are deficiences in income taxes, declared 
value excess profits taxes, and excess profits taxes, 
on returns filed by Petitioner on review for the 
years 1942, 1943 and 1944 as follows: 


é. Declared Value Excess 
Year Income Tax Excess Profits Tax Profits Tax 
SO kee eed 2 - $1,394.61 So OlookE sth erect 
Qe 3,120.38 3,178.43 11,311.08 
Nees ee ll 4,532.68 6,900.29 24,562.88 


2. The Tax Court erred in holding and deciding 
that income reahzed by Twin Oaks Builders Supply 
Company, a partnership, in the years 1942, 1943 and 
1944, is taxable to the Petitioner on review, and in 
holding and deciding that the income realized by 
the partnership as aforesaid is subject to the taxes 
imposed on income realized by corporations in and 
for said years as follows: normal tax imposed by 
Section 18, Internal Revenue Code (26 U.S. C. A., 
Section 13) ; surtax imposed by Section 15, Internal 
Revenue Code (26 U.S. C. A., Section 15) ; declared 
value excess profits tax imposed by Section 600, 
Internal Revenue Code (26 U. 8. C. A., Section 
600); and excess profits tax imposed by Section 
710, Internal Revenue Code (26 U. 8. C. A.. Sece- 
tion 710). 


3. The Tax Court erred in holding and deciding 
that Twin Oaks Builders Supply Company, a part- 
nership, was not during the vears 1942, 1943 or 1944 
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a bona fide partnership recognizable for Federal 
income tax purposes, and in holding and deciding 
that the only real purpose which motivated the 
formation of the partnership was to achieve a re- 
allocation of income among family groups so as to 
reduce income tax lability. 


4. The Tax Court erred in holding and deciding 
that the transfer of the business, and assets thereof, 
by Petitioner on review to Twin Oaks Builders 
Supply Company, a partnership, on January 2, 1941 
was Without substance, and in holding and deciding 
that the ownership of said business and assets by 
the partnership in 1942, 1943 and 1944 could not be 
recognized for Federal income tax purposes. 


5. The Tax Court erred in holding and deciding 
that the leasing of the real property by Petitioner 
on review to Twin Oaks Builders Supply Company, 
a partnership, on January 2, 1941, was without sub- 
stanee, and in holding and deciding that the rights 
of the partnership in said real property under the 
lease could not be recognized for Federal income 
tax purposes. 


6. The Tax Court erred in holding and deciding 
that John J. Rogers and Louis C. Scharpf conducted 
the business, after January 1941, with the same 
assets and in the same manner as said business was 
conducted prior to January, 1941. 


— 


i. The Tax Court erred in holding and deciding 
that no additional funds were paid into the business 
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as operating capital thereof at the time that said 
business was transferred by Petitioner on review 
to Twin Oaks Builders Supply Company, a partner- 
ship. 


8. The Tax Court erred in holding and deciding 
that no assets were removed from the ownership 
of Petitioner on review by the transfer of said 
assets to I'win Oaks Builders Supply Company, a 
partnership, and mm holding and deciding that there 
was no change in policy in management of the busi- 
ness, or in the managing personnel of the business, 
resulting from the transfer of the business by Peti- 
tioner on review to Twin Oaks Builders Supply 
Company, a partnership. 


9. The Tax Court erred in holding and deciding 
that the contributions of the partners to the capital 
of Twin Oaks Builders Supply Company, a_part- 
nership, were made, and the sale price of the assets 
transferred by Petitioner on review to said partner- 
ship was paid, in conformity with a scheme which 
had no substantive effect whatever on the business. 


10. The Tax Court erred in holding and deciding 
that Twin Oaks Builders Supply Company, a part- 
nership, contributed absolutely nothing cither im 
services or capital to the production of the income 
realized by said partnership in 1942, 1943 and 1944, 
and in holding and deciding that the only function 
and purpose of the partnership in said years was to 
siphon off the greater portion of the earnings of 
the business. 
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11. The Tax Court erred in holding and deciding 
that the business of Petitioner on review, prior to 
January 2, 1941, was unitary in character and not 
susceptible of any logical division. 


12. The Tax Court erred in holding and deciding 
that the oral testimony of John J. Rogers and Louis 
C. Scharpf, with respect to their reasons for trans- 
ferring the business from Petitioner on review to 
Twin Oaks Builders Supply Company, a partner- 
ship, affirmatively supports the view that the pur- 
pose of the partnership was to achieve a reallocation 
of income among family groups. 


13. The Tax Court erred in making a determina- 
tion as to the status for Federal income tax purposes 
of Twin Oaks Builders Supply Company, a partner- 
ship, when the status of said partnership, for the 
purposes of Federal income tax, was not an issue 
in the case, and, particularly, The Tax Court erred 
in holding and deciding that income realized by said 
partnership is taxable to Petitioner on review, 
because of the determination of the Court that said 
partnership is not recognizable for tax purposes, 
when the status of said partnership for Federal 
income tax purposes was not an issue in the case 
and the evidence with respect to said matter was not 
presented at trial. 


14. The Tax Court erred in entering as the 
decision of the Court the computations of excess 
profits taxes for the years 1942, 1943 and 1944 sub- 
mitted to the Court by the Respondent, Comunis- 
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sioner of Internal Revenue, under Rule 50 of The 
Tax Court, and in refusing to enter as the decision 
of the Court the computations of excess profits taxes 
for the years 1942, 1948 and 1944 submitted to the 
Court by Petitioner on review under Rule 50 of 
The Tax Court. 

15. The Tax Court erred in holding and deciding 
that the Petitioner on review may not, upon the 
determination by the Court of the tax deficiencies 
under Rule 50 of said Court, raise an issue as to the 
tax computations submitted by the Respondent, 
Commissioner of Internal Revenue, pursuant to 
said Rule 50, because such issue was not raised by 
the pleadings filed by the Petitioner on review. 

/s/ CARL E. DAVIDSON, 
/s/ RALPH R. BAILEY, 
Counsel for Petitioner. 


Affidavit of service by mail attached. 


[Endorsed]: Filed T. C. U. 8., September 16, 
1949. 


[Title of Tax Court and Cause. ] 


CERTIFICATE 


*T, Vietor S. Mersch, Clerk of The Tax Court of 
the United States do hereby certify that the fore- 
going documents 1 to 41, inclusive, constitute and 
are all of the original papers and proceedings on file 
in my office as the original and complete record in 
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the proceeding before The Tax Court of the United 
States entitled: ‘‘T'win Oaks Company, Petitioner, 
v. Commissioner of Internal Revenue, Respondent,’’ 
Docket Number 16845, and in which the petitioner in 
The Tax Court proceeding has initiated an appeal 
as above numbered and entitled, together with a true 
copy of the docket entries in said Tax Court pro- 
ceeding, as the same appear in the official docket 
book in my office. 

In testimony whereof, I hereunto set my hand 
and affix the seal of The Tax Court of the United 
States, at Washington, in the District of Columbia, 
this 4th day of October, 1949. 

fSeal] VICTOR, S. MERSG@E, 

Clerk. 


[Endorsed]: No. 12386. United States Court of 
Appeals for the Ninth Circuit. Twin Oaks Com- 
pany, Petitioner, vs. Commissioner of Internal Rev- 
enue, Respondent. Transcript of the Record. 
Petition to Review a Decision of The Tax Court 
of the United States. 


Filed October 24, 1949. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Cireuit. 
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In the United States Court of Appeals 
For The Ninth Circuit 


No. 12386 


TWIN OAKS COMPANY, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


STATEMENT OF POINTS TO BE RELIED 
ON BY PETITIONER ON REVIEW 


Now comes the Petitioner on review in the above- 
entitled proceedings and hereby designates the fol- 
lowing points on which it intends to rely on review 
by United States Court of Appeals For 'The Ninth 
Circuit of a decision of The Tax Court: 


1. The Tax Court erred in ordering and deciding 
that there are deficiences in income taxes, declared 
value excess profits taxes, and excess profits taxes, 
on returns filed by Petitioner on review for the 
years 1942, 1943 and 1944 as follows: 


Deelared Value Exeess 
Year Income Tax Excess Profits Tax Profits Tax 
| 0 $1,394.61 $ 373.11 Bixee 
Pe eae oo 2 ckce ences 3,120.38 3,778.48 11,311.08 
2: ee 4,532.68 6,565.25 24,562.88 


2. The Tax Court erred in holding and deciding 
that income realized by Twin Oaks Builders Supply 
Company, a partnership, in the vears 1942, 1945 
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and 1944, is taxable to the Petitioner on review, and 
in holding and deciding that the income realized 
by the partnership as aforesaid is subject to the 
taxes imposed on income realized by corporations 
in and for said years as follows: normal tax imposed 
by Section 13, Internal Revenue Code (26 U. 8. 
C. A., Section 18); surtax imposed by Section 15, 
intone Revenue Code (26 U.S. ©. A., Section 15) ; 
declared value excess profits tax imposed by Section 
600, Internal Revenue Code (26 U.S. C. A.. Section 
600) ; and excess profits tax imposed by Section 710, 
Internal Revenue Code (26 U.S. C. A., Section 710). 


3. The Tax Court erred in holding and deciding 
that Twin Oaks Builders Supply Company, a part- 
nership, was not during the years 1942, 1943 or 1944 

bona fide partnership recognizable for Federal 
income tax purposes, and in holding and deciding 
that the only real purpose which motivated the for- 
mation of the partnership was to achieve a realloca- 
tion of income among family groups so as to reduce 
income tax liability. 


4. The Tax Court erred in holding and deciding 
that the transfer of the business, and assets thereof, 
by Petitioner on review to Twin Oaks Builders 
Supply Company, .a partnership, on January 2, 
1941 was without substance, and in holding and 
deciding that the ownership of said business and 
assets by the partnership in 1942, 19483 and 1944 
could not be recognized for Federal income tax 
purposes. 
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d. The Tax Court erred in holding and deciding 
that the leasing of the real property by Petitioner 
on review to Twin Oaks Builders Supply Company, 
a partnership, on January 2, 1941, was without sub- 
stance, and in holding and deciding that the rights 
of the partnership in said real property under the 
lease could not be recognized for Federal income 
tax purposes. 


6. The Tax Court erred in holding and deciding 
that John J. Rogers and Louis C. Scharpf conducted 
the business, after January, 1941, with the same 
assets and in the same manner as said business was 
conducted pior to January, 1941. 


7. The Tax Court erred in holding and deciding 
that no additional funds were paid mto the business 
as operating capital thereof at the time that said 
business was transferred by Petitioner on review to 
Twin Oaks Builders Supply Company, a partner- 
ship. 


8. The Tax Court erred in holding and deciding 
that no assets were removed from the ownership of 
Petitioner on review by the transfer of said assets 
to Twin Oaks Building Supply Company, a partner- 
ship, and in holding and deciding that there was no 
change in policy in management of the business, or 
in the managing personnel of the business, resulting 
from the transfer of the business by Petitioner on 
review to Twin Oaks Builders Supply Company, a 
partnership. 
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9. The Tax Court erred in holding and deciding 
that the contributions of the partners to the capital 
of Twin Oaks Builders Supply Company, a partner- 
ship, were made, and the sale price of the assets 
transferred by Petitioner on review to said partner- 
ship was paid, in conformity with a scheme which 
had no substantive effect whatever on the business. 


10. The Tax Court erred in holding and deciding 
that Twin Oaks Builders Supply Company, a part- 
nership, contributed absolutely nothing either in 
services or capital to the production of the income 
realized by said partnership in 1942, 1943 and 1944, 
and in holding and deciding that the only function 
and purpose of the partnership in said years was 
to siphon off the greater portion of the earnings of 
the business. 


11. The Tax Court erred in holding and deciding 
that the business of Petitioner on review, prior to 
January 2, 1941, was unitary in character and not 
susceptible of any logical division. 


12. The Tax Court erred in holding and deciding 
that the oral testimony of John J. Rogers and Louis 
C. Scharpf, with respect to their reasons for trans- 
ferring the business from Petitioner on review to 
Twin Oaks Builders Supply Company, a partner- 
ship, affirmatively supports the view that the pur- 
pose of the partnership was to achieve a reallocation 
of income among family groups. 
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13. The Tax Court erred in making a determina- 
tion as to the status for Federal income tax purposes 
of Twin Oaks Builders Supply Company, a partner- 
ship, when the status of said partnership, for the 
purposes of Iederal income tax, was not an issue in 
the case, and, particularly, The Tax Court erred 
in holding and deciding that income realized by 
said partnership is taxable to Petitioner on review, 
because of the determination of the Court that said 
partnership is not recognizable for tax purposes, 
when the status of said partnership for Federal 
income tax purposes was not an issue in the case 
and the evidence with respect to said matter was not 
presented at trial. 


14. The Tax Court erred in entering as the de- 
cision of the Court the computations of excess 
profits taxes for the years 1942, 1943 and 1944 
submitted to the Court by the Respondent, Commis- 
sioner of Internal Revenue, under Rule 50 of The 
Tax Court, and in refusing to enter as the decision 
of the Court the computations of excess profits 
taxes for the vears 1942, 19483 and 1944 submitted 
to the Court by Petitioner on review under Rule 
50 of The Tax Court. 


15. The Tax Court erred in holding and deciding 
that the Petitioner on review may not. upon the 
determination by the Court of the tax deficiencies 
under Rule 50 of said Court, raise an issue as to the 
tax computations submitted by the Respondent, 
Commissioner of Internal Revenue. pursuant to said 
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Rule 50, because such issue was not raised by the 
pleadings filed by the Petitioner on review. 
/s/ CARL E. DAVIDSON, 
J/3s/ RABPH RR. BATHE 
Attorneys for Petitioner 
on Review. 


Affidavit of service by mail attached. 
[Endorsed]: Filed C. C. A. October 26, 1949. 


[Title of Court of Appeals and Cause. | 


DESIGNATION OF RECORD 
TO BE PRINTED 


To the Clerk of the United States Court of Ap- 
peals for the Ninth Cireuit: 

In connection with the Petition for Review of 
the decision of The Tax Court of the United States 
entered herein on July 18, 1949, by the United States 
Court of Appeals for the Ninth Cireuit. it is re- 
spectfully designated that there be printed under 
vour supervision the entire record in the above- 
entitled cause as certified and transmitted bv the 
Clerk of the Tax Court of the United States, except 
as following entries as appearing on the Docket of 
the Tax Court of the United States: 


Motion for and Order Granting Extension of 
Time to File Petitioner’s Brief, Docket No. 15. 


Petitioner’s Opening Brief, Docket No. 16. 
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Motion for and Order Granting Enlargement of 
Time to File Brief for Respondent, Docket No. 17. 


Respondent’s Motion for and Order Granting Ex- 
tension to File Brief, Docket No. 18. 


Respondent’s Motion for and Order Granting 
Leave to File Brief, Docket No. 19. 


Reply Brief for Respondent, Docket No. 20. 


Motion for Order and Order Extending 'Time to 
File Petitioner’s Reply Brief, Docket No. 21. 


Petitioner’s Reply Brief, Docket No. 22. 


Petitioner on Review has made application to this 
Court to be relieved from primting or reproducing 
Petitioner’s original Exhibits 1 through 44, appear- 
ing as Docket Entry No. 9 on the Docket of the 
Tax Court of the United States, and Respondent’s 
original Exhibits A, B, C, E, F, G, K through Z, 
AA through GG, appearing as Docket Entry No. 
10 on the Docket of the Tax Court of the United 
States. In the event that said application is granted 
by the Court, then it is respectfully requested that 
said original Exhibits not be included in the record 
to be printed as herein designated. 


/s/ CARL BK. DAVIDSON, 
/3/ RALPH R. BAILEY, 
Attorneys for Petitioner on 
Review. 
Affidavit of serviee by mail attached. 


[Endorsed]: Filed C.C.A. October 26, 1949. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 123886 


TWIN OAKS COMPANY, 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


APPLICATION FOR RELIEF FROM PRINT- 
ING OR REPRODUCING EXHIBITS 


Comes now the Petitioner on Review in the above- 
entitled proceedings by its Counsel of Record, and 

Averring that the original Exhibits admitted in 
evidence at trial in said proceeding before the Tax 
Court of the United States, consist of Petitioner’s 
Exhibits 1 to 44, inclusive, and Respondent’s Ex- 
hibits A, B, C, #, G, and K to Z inclusive, and AA 
to GG inclusive; that said Exhibits consist mainly 
of financial statements, schedules of arithmetical 
computations, income tax returns and legal docu- 
ments; and that most of said Exhibits are of sueh 
a nature as to make the same not of printable type 
or of such a nature as to make the cost of printing 
the same substantial; 

Makes application to the Court for an Order 
directing that, on the basis of the facts hereinbefore 
averred and the affidavit attached hereto and made 
part hereof, the original Exhibits admitted in evi- 
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dence at trial of said proceedings before the Tax 
Court of the United States, and certified and trans- 
mitted by the Clerk of the Tax Court of the United 
States to the Clerk of this Court, need not be printed 
in the record on review herein, and directing that 
said Exhibits shall be considered by this Court, and 
may be referred to by Counsel in their respective 
briefs and on oral argument and reproduced in 
whole or part in an appendix to their respective 
briefs, with the same force and effect as if said 
Exhibits were included in the printed record on 
review. 

/s/ CARL HK. DAVIDSON, 

/s/ RALPH R. BAILEY, 

Attorneys for Petitioner on 
Review. 
So Ordered: 

/3/ WILLIAM HEALY, 

/s/ HOMER TT. BONE, 

77 ae PE ls POPE, 

J. 8. Circuit Judges. 


State of Oregon, 
Sounty of Multnomah—ss. 


T, Ralph R. Bailey. being first duly sworn, depose 
and say that I am one of the Attorneys of Record 
for Petitioner on Review in the within cause; that 
the original Exhibits admitted in evidence in said 
cause before the Tax Court of the United States con- 
sist of Petitioner's Exhibits 1 to 44, inclusive, and 
Respondent’s Exhibits A. B, C. E, F, G, and K to Z 
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inclusive, and AA to GG, inclusive; that said Ex- 
hibits consist mainly of financial statements, sched- 
ules of arithmetical computations, income tax re- 
turns and legal documents; that most of said Ex- 
hibits are of such a nature as to make the same not 
of a printable type or of such a nature as to make 
the cost of printing the same substantial. 

/s/ RALPH R. BAILEY. 


Subscribed and sworn to before me this 24th day 
of October, 1949. 


[Seal] /s/ MARION HUGGINS, 
Notary Public for Oregon. 


My Commission Expires March 13, 1951. 
Affidavit of service by mail attached. 
[Endorsed]: Filed October 26, 1949. 


